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AHHOTauma

AMEpPUKaHCKOE aHTMMOHOMOJIbHOE PEerynMpoBaHMe npeacTasnsieT coboi [A0CTaTo4yHO
c6anaHCcMpoBaHHYO CMCTEMY MPaBOBbLIX HOPM U CYAEOHbIX NPeLeneHTOB, NO3BOJISIOLLYI0
YaCTHbIM NMLAM Hapsay C rocygapCTBEHHbIMM OpraHaMm akTMBHO y4aCTBOBATb B MPaBO-
NPUMEHUTENBHOW AEATENbHOCTU, CMOCOOCTBYS TEM CaMbIM Kak 3aLuuTe CBOMX NPaB, Tak U
npeceyeHno COOTBETCTBYIOLIMX HapPYLLUEHU 3aKkoHoaaTenbCcTBa. B KOHTekCTe npunarae-
MbIX EBpocoto3om 1 Poccuen ycunuia no passuTuio YHaCTHOrO aHTUMOHOMOJILHOIO NpaBo-
NPUMEHEHUST N3y4eHNEe aMePUKAHCKOro ornbita B AaHHOM cdepe No3BONUT OnpenennTb
BO3MOXHbIE HamnpaBfieHUs COBEPLUEHCTBOBAHUSA POCCUIACKOro 3akoHogatenscTea. [pea-
METOM MPOBEOEHHOr0 NCCNEA0BAHNSA ABNSETCH aHTMMOHOMOIbHOE U MPaXXa4aHCKO-NpoLec-
cyanbHoe 3akoHopatenbcTBo CLUA, npeueneHTHbIe pelleHns cyaebHbIx OpraHoB, COCTaBNSA-
loLLLME OCHOBY CUCTEMbI CYLOMNPOM3BOACTBA MO UCKaM, 3aIB/ISEMbIM B CBSI3W C HAPYLLIEHUSIMU
QHTUMOHOMOJbHBLIX HOPM. Llenbio HacToswer paboTbl BbICTYNaeT onpeneneHme OCHOBHbIX
0COBEHHOCTEN aMepPUKAHCKOro aHTUMOHOMOMBLHOIO PErynpoBaHns 1 NPaBONPUMEHEHNS,
CNoCcOBCTBYIOLLMX aKTUBHOMY Y4aCTUIO HACTHbIX CYObEKTOB B NMPOTUBOAENCTBUM aHTUKOHKY-
PEHTHOMY MNOBeAEHWNIO, MPOBEAEHME CPABHUTENBHOIO UCCEeA0BaHMS NOTIOXEHWI 3aKOHOAa-
Tenbctea CLUA 1 Poccun, kacatoLmxcs cnocoboB 3aLmTbl Npas nL, OT MOHOMONMCTUYECKON
[eATeNbHOCTU, N NPEeASIOKEHE BO3SMOXHbIX HanpaBieHNn PasBUTUSA POCCUNCKOro aHTUMO-
HOMOJIbHOIO PerynMpoBanHns. B paboTe ncnonb3yetcs Metogonorus GopmMasnbHO-10rm4ecko-
ro aHanmM3a 1 CPaBHUTESIbHOIO NPaBOBELEHMS, HTO NO3BONAET PACKPbITb OPUANYECKYIO CYLL-
HOCTb TEX UJIN MHbIX CNOCOO0B 3aLUMTbI FPaXAaHCKMX MpaBs, a TakxKe BblBUTb 0COOEHHOCTU
rpPaxaaHCKoro Cyaonpomn3BoACTBa MO aHTMMOHOMOJIbHBIM 1UCKaM. B pesynbtate ndyyeHus
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TeMbI CAenaH BbiBOA, O BO3MOXHOCTU COBEPLLEHCTBOBAHMS POCCUINCKOr0 aHTUMOHOMOJIbHOMO
3aKoHOOATeNbCTBA, MCXOAs KaK 13 OrbiTa NpaBoBoro perynnposanns CLLUA, Tak 1 ¢ yieTom oc-
HOBOMoOJIaraLLMX NMPUHLIMMOB POCCUIACKOrO rpaxkaaHCKoro npaea. Tak, A pasBuTms 4acT-
HOro NPaBONPUMEHEHNS B chepe 3aLLmTbl KOHKYPEHLMN NPenaraeTcs yCTaHoBUTh WTpad 3a
HecobnoaeHve B LO6POBOSIbHOM Nopsake 060CHOBaHHbLIX TPeboBaHWM NoTeprnesLlero 1Moo
BBECTW KOMMEHCALMIO 32 HapyLLEeHNe aHTMMOHOMOJIbHOMO 3aKOHOAaTeNbCTBA, B3SIB 32 ee OC-
HOBY, HaNpUMep, paamep NPUoLINM NPaBOHaPYLLMTENS 3a COOTBETCTBYIOLMIA Nepuom,. Takke
B paboTe caenaH BbiIBOJ, HTO CYLLIECTBYOLLAs B HAcTosiLee BpeMs B CLLUA cucTema rpynmnoBbix
NCKOB siBNsieTcst 6onee apHeKTUBHON C TOUKMN 3PEHNS CTUMYSIMPOBAHUS YaCTHOMO NpPaBonpu-
MEHEHMS, YeM NPEeLYCMOTPEHHAS POCCUNCKMM NPOLLECCYaSIbHbIM NPABOM.

KniouesBblie cnoBa

amMepurKaHCKOe aHTMMOHONMOJIbHOE 3aKOHOAATENIbCTBO, CNOCOOLI 3aLLMThl, B3biICKaHNE YyObIT-
KOB, CyObEKTbI MpaBa Ha UCK, FPYMNMoBble UCKM, LWTpadbl 1 KOMMeHcaumm

BnaropapHocTu: Ctatba onybnnkoBaHa B paMkax NpoekTa no NoAaep ke nybnukaumin as-
TOPOB POCCUIACKNX 06PaA30BATENbHbIX U HAYYHbIX OpraHM3aumii B Hay4HbIX ndgaHusx HAY
BLU3. Ctatbs noaroToBfeHa C UCMOMAb30BAaHMEM CMPaBO4HO-MOUCKOBON cucTeMbl KOH-
cynbTanTlnAtoC.

Ansg uyntuposauns: VictomuH B.IM. 3awumTta npaB cy6beKTOB OT HAPYLLEHWNN @HTMMOHOMOJb-
HOro 3aKOHOAATENbCTBA B NOPSAKE FpaxAaaHCcKoro cygonpoussonctea B CLUA // lMpaso.
XKypHan Bbicwer wkonbl akoHoMmukn. 2022. T. 15. N21. C. 232-258. DOI:10.17323/2072-
8166.2022.1.232.258.
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Abstract

American antitrust regulation is a fairly balanced system of legal norms and court
precedents that allows individuals, along with government agencies, to actively participate
in law enforcement activities, thereby contributing to both the protection of their rights and
the suppression of relevant violations of the law. In the context of the efforts made by the
European Union and Russia to develop private antimonopoly law enforcement, the study of
American experience in this area will help identify possible directions for improving Russian
legislation. The subject of this study is the antitrust and civil procedure laws of the United
States, the precedent decisions of the judicial authorities that form the basis of the system

233



lMpaBo B coBpeMEHHOM MUpe

of legal proceedings on claims filed in connection with violations of antitrust rules. The
purpose of this work is to identify the main features of American antitrust regulation and
law enforcement that contribute to the active participation of private entities in countering
anticompetitive behavior, to conduct a comparative study of the provisions of the US and
Russian legislation regarding ways to protect the rights of individuals from monopolistic
activities, and to suggest possible directions for the development of Russian antimonopoly
regulation. The work uses the methodology of formal-logical analysis and comparative
jurisprudence, which makes it possible to reveal the legal essence of certain methods of
protecting civil rights, as well as to reveal the features of civil proceedings in antitrust claims.
As a result of studying the issues of the topic, a conclusion was made about the possibility
of improving Russian antimonopoly legislation based on both the experience of US legal
regulation and taking into account the fundamental principles of Russian civil law. So, for the
development of private law enforcement in the field of competition protection, it is proposed
to establish a fine for non-compliance on a voluntary basis with the justified requirements of
the victim or introduce compensation for violation of antimonopoly legislation, taking as its
basis, for example, the amount of the offender’s profit for the relevant period. The paper also
concluded that the current system of class actions in the United States is more effective in
terms of stimulating private enforcement than that provided for by Russian procedural law.
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American antitrust laws, methods of protection, recovery of losses, subjects of the right to
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BeepeHue

AnTtumonononbHoe perynnposanue B CIIIA mponuio focTaTOYHO A/INTETbHbII
Yl MUHTEPECHBIN MYThb PasBUTUA U ABIAETCA 3PPeKTVBHBIM MEXaHV3MOM IIPOTH-
BOJIEVICTBYISA Pa3/IMYHBIM (pOpMaM IPOABIEHNA MOHOIOMCTIYECKOT IesITeNbHO-
cTu. B HacToAIee BpeMA aMepMKaHCKOe aHTMMOHOIIO/NIbHOE 3aKOHO/IATeIbCTBO
IpejcTaB/sieT cob0ll CUCTeMy Mep, HallpaB/IeHHYIO Ha obecliedeHne OalaHca MH-
TepecoB YUYaCTHMKOB OTHOUIEHNUI KOHKYPEHIIMM ¥ 3aIUTY IPaB X03ACTBYIOLINX
cyObexTOoB U norpebutesneit. OFHON U3 BaKHBIX COCTABIIAIONINX aMePUKAHCKO
CUCTeMBI ITPABONIPYIMEHEHM, B TOM 4UCTIe U B cpepe aHTMMOHOIIOIBHOTO pery-
NMPOBaHMA, TPASUIMOHHO ABJAETCA MOOUIPEHNE M Pa3BUTIE YACTHOTO MPaBO-
npumeHeHus (private enforcement), T.e. OCyIIeCTB/IAEMOTO IO MHUIVATHUBE
YJaCTHBIX /NI B 3TOM MOXHO ycMOTpeTh cBoeoOpasye ¥ YHMKaIbHOCTD IIpOLie-
IypBl peanusannyt aHTUMOHOIIONbHBIX HopM B CIIIA, rpe Ha Kaxzoe fieno, Bo3-
Oy>XX/IleHHOe aHTVIMOHOIIOJIbHBIM OpPTaHOM, NPUXOANTCS NpyMepHO 10 mer, MHM-
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IIVVPOBAHHBIX B (efilepaIbHbIX CyflaX IO McKaM 4acTHbIX jml [Crane D., 2010:
675-676]. 3necp HabmOaeTCsl M3BECTHOE OT/INYME OT POCCUIICKON (fja 1 eBpo-
IeJICKOI) 3aKOHO/JaTeIbHON JOKTPUHBI ¥ IPABOIIPUMEHNUTENIbHOV IPAKTHUKMY, Tjie
VIMeeT MeCTO NpeBaMpOBaHue MyOIMYHO-TIPAaBOBBIX, aMUHICTPATUBHBIX CIIO-
co0OB 3aIINTHI HAPYIIEHHBIX IIPaB. BMecTe ¢ TeM, pecTaB/IACTCS, YTO 3alUTa
IIpaB, OCYLIEeCTB/AeMas 110 MHUIMATYBE YaCTHDIX JINL], 3a4aCTYI0 MOXKET IIPUBO-
INUTh, KAK MUHUMYM, K He MeHee 9 PeKTUBHBIM pe3ynbTaTaM. [JoKa3aTeIbCTBO
TOMY MO>XHO HAJTU NIPY aHA/IM3€ aME€PUKAHCKOTO OIbITa aHTYMOHOIIOJIBHOIO
perympoBaHus. B cBA3K ¢ 3TUM IpefCcTaB/IAeTCA JOCTATOYHO NHTEPECHBIM pac-
CMOTPETD CYILECTBYOLIVE B aHTMMOHOIIO/IbHOM 3aKkoHofaTenbcre CIIA mexa-
HI3MBI CTUMY/IMPOBAHNSA YaCTHOTO NIPAaBONIPUMEHEHMN S, U3YUYUTh BO3SMOXKHOCTU
3aJIMCTBOBAHNA OT/E/IbHBIX €T0 II0I0XKEHNUI C Y4eTOM CIenn(NKI pOCCUIICKO
IIPaBOBOI CYCTEMBI.

1. Uctopua popmupoBaHns amepuKaHCKOro
aAaHTUMOHOMOJNIbHOIO 3aKOHOAaTeNbCTBA

Heob6xopumoctp npuHsTHs aHTUMOHOIONbHBIX HOpM B CIIIA 6bina BbI3Ba-
Ha HapyIleH)eM KPYIHbIMI KOMIIAaHMAMY — MOHOIIO/IMCTAMI OCHOB PIHOYHOM
skoHoMuKU. TeHaeHA MOHONIOMM3anuu, focturias pacysera B CIIIA B koHIje
XIX Beka, B KayecTBe 0OOPOTHOJI CTOPOHBI MMeJIa pacTyliiee 00lecTBeHHOe He-
JIOBOJIBCTBO HELOOPOCOBECTHBIM ITOBEEHVIEM MOHOIIONIT P OCYIECTBIEHUN
IpeANPYHIMATENbCKOI eI TeIbBHOCTY, 37I0YIIOTPeOIeHIeM VMU PIHOYHOI BJIa-
CTbI0. AMEPUKAHCKOE aHTYMOHOIIO/IbHOE 3aKOHOJJaTe/IbCTBO, B IIEPBYIO OYepefb,
OBI/IO HallelIeHO Ha pa3BUTHMeE JOOPOCOBECTHOV KOHKYpPEHLINN, IIpeOTBpalleHNe
HEe3aKOHHBIX METOOB KOHKYPEHTHOI 60PbOBI 1 M3HAYA/IBHO CTA/IO Pa3BUBATHCSA
B IITATaX, a He Ha ¢efepanbHOM ypoBHe. B 1883 . aHTUTpecTOBCKMIT 3aKOH OBLT
IpuUHAT B mTare Amabama, 3ateM B 1889 r. Kansac u eme 16 mratoB npuHsm
3aKOHBI, 00 BABJIAIONINE HAKa3yeMbIM U IIPOTUBO3aKOHHBIM CO3JIaHue TI00BIX CO-
1030B, KaKuM-/1160 06pasom orpaHnunBamniux roprosmo [[loroguna V1.B., Map-
xoBa E.C., Apepun A.B., 2016: 746-749]. IIpu 3TOM aHTUMOHOIIO/ILHOE PEryIN-
pOBaHIe SB/ISUIOCH YaCThIO IIPOBOANMBIX B AMepuKe pedopM, HallpaB/IeHHBIX Ha
ob11jee ycuIeHMe TOCYAaPCTBEHHOTO Pery/IMpoBaHyisi 9KOHOMYKY 1 OTPaHNYeHue
BIVMSHMS KPYNMHOTO KanuTana. OfMH U3 aBTOPOB JJaHHOJN IporpaMMbl pedopm
VI3BECTHBII aMepuKaHcKuil fopuct JI. Bpanjaiis BeIpaswics ciefyoummM obpa-
3oM: «JIubo y Hac 6ymer memMokparus, m1b60 60raTcTBO, CKOHILEHTPUPOBAHHOE B
HeMHOIMX pykax. O6e memu HeocTVDKMMBD» [ beprsasckuit JIL.I., 2017: 9-12].

B 1890 r. Konrpecc CIIIA npunAn mmpoKo nssecTHbit 3akoH lllepmaHa, momo-
YKUBLINI Havamo pOpMUPOBAaHUIO aHTMMOHOIIONIBHOTO 3aKoHofaTenbcTBa CIIA
Ha ¢pemepaTbHOM ypoBHe. OIHO M3 IIPMYMH eT0 MOSB/IEHA CTa/la NeATe/IbHOCTD
TaKoro rmraHTa, kak Standart Oil, koHTpOo/MMpoOBaBLIero mopsanka 90% Bceil He-
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¢renepepabaTpIBaoNIell IPOMBIIIIEHHOCTM ¥ AaKTMBHO 3/I0YIOTPEO/IABIIETO
CBOVM JJOMUHUPYIOIUM IIOTI0>KEeHNEeM, YCTaHAB/INMBasA IIOBBIIIEHHBIE Tapyudbl Ha
TPAaHCIOPTUPOBKY He(TH [JIA CBOMX KOHKYPEHTOB ¥ JOOMBasCh pasopeHus 60-
jlee MeNKNX KOMIIaHMil. B muTepaTtype oTMedaeTcs, YTO NPy NPUHATUM 3aKOHA
[IlepmaHa aMmepyKaHCKVE 3aKOHO/aTe/IV 0OPaTIIINCD K OIIBITY aHIIMIICKOTO HOP-
MaTMBHOTO akTa — Statute of Monopolies, mpuHATOr0 6pUTAHCKMUM MapIaMeH-
TOM B Jia/leKoM 1623 I'. ¥ yCTaHOBUBIIIETO IIPaBO TI060r0 CyO'beKTa, TOCTpajaBIie-
TO OT He3aKOHHBIX JIeICTBUI MOHOIIONNY, BEPHYTb cebe IpUIMHEHHbIe YOBITKM B
TPOJIHOM pasMepe, a TaK>Ke B3bICKaTh BbI3BaHHbBIE CY/IeOHBIM pasOypaTe/IbCTBOM
pacxopipl B iBoIiHOM pa3mepe [Baker D., 2004: 379].

CornacHo naparpagam 1-3 3akona [llepmana, 10601t JOroBop, 06 beANHEHVE
B ¢opMe TpecTa WM B Kakoi-mmbo mHoit popme mmbO CroBOp C Lie/IbI0 OTPAHM-
YNUTh TOPTOBJIIO MM KOMMEPYECKYIo JiesiTeNbHOCTh Ha Tepputopun CIIA mubo
C MHOCTPAaHHBIMY TOCYApCTBAMV OOBABIIAIOTCA He3aKOHHBIMM U 3aIIPeIaloTC.
3a moj00HbIe [1eVICTBMSA, @ TAKXKE 32 MOHOIIOIM3ALVIO /060 MOTIBITKY MOHOIIO/N-
3aIM Kakoil-1mm6o cepbl TOProB/IM WM KOMMEPUECKOT 1esITeTbHOCTH TIPeRycC-
MOTpeHa BO3MOXKHOCTb IIPMBJIEYEHNA K YTOTOBHON OTBETCTBEHHOCTH C Ha3Haye-
HyeM mrpada Wiy TIOPEMHOTO 3aK/IodeHNs. [leiicTByolas B HaCTOsAIee BpeMs
peflaKIA JaHHBIX HOPM IpeaycMarpuBaet mrpad go 100 MIH. JOTapoB ¢ KOp-
nopanuii 1 1o 1 M/IH. HO/UIapoB ¢ PU3MYECKUX /I, @ TAKXKe JINIIEHNe CBOOOIDI
Ha cpok f1o 10 net'. ITaparpad 7 3akoHa IllepMaHa B OCHOBHOM BOCIIPUMHSI IIO/IO-
KeHMe aHImiickoro Statute of Monopolies, ycTaHOBUB, 4TO 1100071 CyO'BeKT, 6113-
HeCy WIM MMYILECTBY KOTOPOTO NPUYMHEHbI YOBITKY B pe3y/IbTaTe HapYIICHV
AHTVMOHOIIO/IBHBIX IIPeJIVCAHNIL, VIMeeT IIPaBO OOPATUTLCA C MICKOM B JII000IT
okpy>xHoI1 ¢y, CoeguHenHbIX llITaTOB, Ifle HAXOAUTCA WU MIPOXKMBAET OTBETUYMK
U TIOTTyYUTDb BO3MellleH)e, B TPM pa3a IpeBbllIallee CyMMY IIPUYMHEHHOTO eMy
yiiep6a, IOMIMO CTOMMOCTY CY/ieOHBIX PacXOf[OB U BOZHATPAXK/EHNA aJJBOKATA.
Takum 06pazoMm, OTepHeBLUIM OblTa IPeJOCTaB/IeHa BO3MOXKHOCTD B3bICKaHMUA
IPUYMHEHHBIX UM HapylLIeH/eM aHTVMOHOIIOIIbHOTO 3aKOHOJIATe/IbCTBA YOBIT-
KOB B TPOIIHOM pa3Mepe, OJHAKO BO3MeIeHMe CyIeOHBIX U3epKeK IpefycMa-
TPUBANOCh B OfHOKPAaTHOM, a He B IBOJTHOM pasMepe.

BriocnenctBum amepukancknit KoHrpecc mpuHAIM ApyTyie BaKHbIe HOPMATHB-
HbIe aKTbl, B TOM 4rciie 3akoH Kieiitona (1914), 3akon o ®enepanbHOI TOProBOi
komuccun (1914), 3akon Pobuncona-ITarmana (1936) u 3akon Lemnepa-Kedo-
Bepa (1950), momonHMBIINE ¥ pasBUBLINE CUCTEMY aHTMMOHOIIONIBHOTO pery-
mupoBanusa CHIA. ITomumo storo B CIIIA TpaiMLIMOHHO Ba)KHYIO PO/Ib UTPAET
IpelieficHTHOE peryl1MpoBaHyie OTHOIIEHNI KOHKYPEeHLNH, IPOsAB/Aolleecs Ha
ypoBHe pemenuit Bepxopaoro Cyna CIHIA, npuHMMaeMbIX P pacCMOTPEHUN

! 3akown lllepmana. [leiictByromast pegakuns. Available at: URL: https://www.law.cornell.edu/
uscode/text/15/1 (mata obparuenns: 10.04.2021)
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KOHKPETHBIX Jie/l I BIIOC/IE[ICTBUY IPUMEHAEMBIX Cy[aMM Pas3/IMYHbIX MHCTaH-
uuit. [TapasienbHO ¢ BeATeNbHOCTBIO 3aKOHOATe/IbHBIX OPTaHOB pa3BMBajIach u
TeopeTudecKas JOKTPUHA aHTYMOHOIIO/IBHOTO Pery/lIMpOBaHMs, I7ie IIOCTeIIeHHO
OCHOBHOIJT aKIIEHT CMEIIA/ICA B CTOPOHY 9KOHOMIYECKOTO aHa/M3a PhIHKA I OIIpe-
Jie/IeHsI 9KOHOMUYECKOil 000CHOBAaHHOCTM MOBEIEHN CYyOBEKTOB, a B KaUuecTBe
OCHOBHOII I1eJIV PeTy/IMPOBAaHMA B HACTOAIIee BpeMs IIPU3HAETCA MaKCYMaTbHOe
moBbILIeHMe O1arococtosinms notrpebureneir [Dabbah E., 2019: 138-139].

Opranamn aHTMMOHONONBHOTO KOHTpoA B CIIIA sABnAI0TCA AHTUTPECTOB-
ckuit otfen Munucrepcrsa roctuyuy 1 efepanbHas Topropas komuccuss. OHu
BHOCST BeCOMBIIT BK/IaJ] B pea3aliio FOCyapCTBEHHOI aHTMMOHOIIO/IBHO T10-
mtuku [Kovacic W., 2003: 377-478]. AHTUTPeCTOBCKUI OTHEI IPOVN3BOANT yTO-
JIOBHOE IIpec/iefloBaHye 32 HapYIIeHNA aHTMMOHOIIONBHOTO 3aKOHOAATEe/IbCTBA,
BO30Y>KZIasi COOTBETCTBYIOLIVE JIe/la U YIaCTBYs B UX CYeOHOM pacCMOTPEHU.
Taxxe B KOMIIETEHIIVIIO OT/ie/Ia BXOAUT IpebsABIeHNE IPaX/JaHCKO-IIPAaBOBBIX
uckoB. QepepanbHas TOProBas KOMUCCHSA OCYILECTB/IAET aMMHMICTPATUBHbIN
HaJ30p 3a COOMIO/IeHNeM aHTVIMOHOIIOJIBHOTO 3aKOHO/aTe/IbCTBA Y IIPYU 0OHAPY-
YKEeHMU HapYIIeHMIT MOXKeT JOOVMBAaThCA KaK UX JOOPOBOTBHOTO YCTPaHEHM s, TaK
VI 3asIBJIATD QIMUHICTPATUBHBIE JKa/TOOBI, pacCMaTpyBaeMble CY[bsIMU 110 afiMMI-
HYICTPATVBHBIM Jie/IaM, IN00 HULIMMPOBATh VICK O HAPYIIEHN) aHTVIMOHOIIONb-
HOTO 3aKOHOJIaTe/IbCTBA B OPAJKE IPAXKIAHCKOTO CYyAOIIPON3BO/CTBA.

2. 3awnTa npaB CyObeKTOB OT HapyLUEeHUM
AQHTMMOHOMNOJILHOIO 3aKOHOAATEeNbCTBA U NINLA,
ynpaBOMOY€HHbIE Ha NpeaAbAB/IeHUue
COOTBETCTBYIOLNX UCKOB

2.1. CnocoObl 3amTbl NpaB CyObLEKTOB
no amepuKaHCKOMY aHTUMOHOMNOJIbHOMY 3aKOHOAATENIbCTBY

VickoBoe IpoM3BOACTBO IO fenaM 00 aHTUTPeCTOBCKMX HapymieHysax B CIIIA
SBJISIETCSI BOXHBIM 3JIEMEHTOM CHUCTEMBI 3alIUTBI IIpaB CyObekToB. Cpeny pas-
JINYHBIX VICKOBBIX TPeOOBaHMII I/IABEHCTBYIOIIee MECTO TPAAMUIMIOHHO 3aHUMAIOT
VICKM O B3BICKAHMU NPUYMHEHHBIX YOBITKOB. VIcXOfs M3 cofep>KaHMs COOTBET-
CTBYIOIIMX HOPMAaTMBHBIX IPEAIMCAHUI M IPAKTUKY UX IIPUMEHeHNA CyeOHbI-
mu opranamu CIIIA, chopmypoBacs psj BaXXHBIX IPaBII B3bICKAHNUA YOBITKOB,
IPUYVMHEHHBIX aHTVMOHOIIONbHBIM IIpaBOHapylleHneM. IIpexpe Bcero, aHTu-
MOHOIIO/IbHBIE YOBITKM B3bICKMBAIOTCSI B TPEXKPAaTHOM pasMepe. [laHHas HopMa
cogepxurca B § 4 3akona Kieitrona u § 7 3akona Illepmana. Takoe B3bickaHUe
YOBITKOB paccMaTpuBaeTCs B aMEPUKAHCKOI I0OPUINIECKOIl TUTepaType B Kade-
CTBE OJHOTO 13 Ba)KHBIX 3JIEMEHTOB CHCTEMbI YaCTHOTO IIPABOIIPMMEHEHN A, KO-
TOPBII 0becrednBaeT, B IePBYI0 O4epefib, BBIIOTHEHNE (PYHKINMM Clep>KIBaHVA
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(deterrence), mpemoTBpalleHVsI HAPYLIEHMII aHTUTPECTOBCKOTO 3aKOHOMATENb-
crBa [Huffman M., 2018: 113].

9TO 00yC/IOB/IEHO TeM, YTO MOTEHI[MA/IbHBI HAPYIINTEeNb Oy/ieT COM3MepSTh
IOJTy4aeMble OT HapYIIEeHNUA BBITOfIbI C BEPOATHOCTBIO PACKPBITHSA €r0 He3aKOH-
HOJI TIPaKTUKM, IOCKO/IbKY IIOKa BEPOSITHOCTb PACKPBITUA €ro AelicTBUIl Oyner
MeHbIlle MOTEHIMA/TIbHO U3B/IEKAEMbIX JJOXO/IOB, HApyLIUTEIb MMEET CTUMYI K
IPOZIO/DKEHNIO NpOoTUBONpaBHON mpaktuku [Posner R., 2001: 60-61].Takue
YOBITKY BBIIONHAIT U (YHKIVIO HaKa3aHUs NUIA 32 HapylIeH)e aHTMMOHO-
IIOJIPHOTO 3aKOHOZIaTeNbCTBa. TakK, amepukanckuil cyaps O’Konnop pan cieny-
IOIYIO XapaKTePUCTUKY IOPUANYECKON CYI[HOCTH ITPadHBIX YOBITKOB: «OCHOB-
HBIM OT/IYMeM IITPaHBIX YOBITKOB OT YOBITKOB KOMIIEHCAI[MIOHHBIX, KOTOPbIe
MIO3BOJIAIOT YCTAHOBUTD CYMMY JIe/ICTBUTE/IbHBIX (PMHAHCOBBIX IIOTEPh CTOPOHHL,
SIB/ISIETCSI TO, YTO OHM OBUIM CIEIMaTbHO Pa3paboTaHBbl /IS TOTO, YTOOBI ITOABEP-
THYTb OTBETYMKA JOIOTHUTETbHOMY HAaKa3aHMIO TOMMMO B3bICKAaHUA BO3Mellle-
HUA NPUYMHEHHOTO Bpefa /I TOTO, YTOOBI CTA/IO SACHO, YTO esAHUE OTBeTUYMKA
JIOTIOJIHUTE/IBHO 3acTyKuBaeT nopuuauus» [A6ononns I.0., 2015: 242]. Bmecre
C TeM, B COOTBETCTBUM C MOC/IEIHNMY M3MEHEeHUAMU B 3aKoHopaTenbcte CIIIA
JnIa, TOOPOBOIBHO PACKPBIBIINE CBOE YYacTye B HAPYIIEHU!N aHTUMOHOIIOJIb-
HOTO 3aKOHOZIaTe/IbCTBA Y CITIOCOOCTBOBABILINE YCTAHOB/ICHNIO MHBIX YYaCTHUKOB,
BO3MELIAIOT IPUYMHEHHBIN yiIlepd B OJHOKPATHOM pasMepe, a TaK)Ke He OTBeva-
I0T IIepeft CY[J0M CONIMAAPHO C MHBIMU yyacTHuKamu [Pygomuso B., Hymeposa A.,
2010: 49].

Pacyer 1 0600cHOBaHMe TOYHOTO pasMepa HACTYNUBIINX YOBITKOB SBJIAET-
Cs JIOCTAaTOYHO HEIPOCTBIM JIeIOM, OCOOEHHO IO TaKOJ KaTeropuiu CIOPOB, KaK
AHTVMOHOIIO/IbHBIE IIPaBOHAPYIIEHM s, KOTOpble TPeOyIOT aHany3a 3HAYUTENIb-
HOro o6beMa MHGOPMALNU O COCTOSIHMM PBIHKA, YPOBHE I[eH, 9KOHOMUYECKIX
HOC/IEICTBMAX TOTO VIV MHOTO HOBEJeHNS X035/CTBYIOLINX CyO'beKTOB. B memsax
ob67erdeHnst JOKasbIBaHMs IOHECEHHBIX YOBITKOB 1 HEJOIYIIEHNS yXO/a IpaBo-
HapYLINTe/IA OT OTBETCTBEHHOCTH B CyfeOHoI1 mpakTyuke CIIIA ycTaHOB/IEH CTaH-
[apT «CIPaBe/IMBOTO ¥ PA3yMHOI'O YMO3aK/II0YEeHA», IPEATIONArAIoI il OLJeHKY
HIPUYMHEHHBIX YOBITKOB C Y4€TOM KaK IPSIMBIX, TaK I KOCBEHHBIX JI0Ka3aTe/IbCTB
[baxaesa A.B., 2015: 77 ]. Tax, no geny Bigelow v. RKO Radio Pictures, Inc. cyne6-
Hble OpPTaHbl YKa3aly, YTO MPVHINIIBI CIIPABEIMBOCTY U MYOIMYHOTO NOPsAKa
TpeOyIOT, 4TOOBI PUCK HEeOIIpe/ie/IeHHOCTY pa3Mepa YOBITKOB BO3/Iarajacs Ha OT-
BETUVKA, a He Ha yictia. O6paTHOe MPUBOAWIO ObI K TOMY, YTO OTBETYMKY OCTa-
Ba/IVCh OBI IIPY CBOUX [JOXO/jaX, HECMOTPs Ha YObITKM ux KepTB [Crapukos A.B.,
2020: 129-130].

C [pyroit CTOpOHBI, M3MULIHNII CYyObeKTUBM3M CyHZEeOHBIX OPTaHOB MOJXKET
CTaTh IPUYMHOI TOTO, YTO NMPUCY>KAEHHbIE IITpadHbIe YOBITKM OKaXYTCS He-
COpasMepHBbIMM XapaKTepy JOIYILIeHHOTO IIPABOHAPYLIEHNA U TeéM CaMbIM IIO-
CTaBAT IIOfi COMHEHNE CIPaBe/IMBOCTb MPUHATOTO pelieHnsA. [loHumMas fanHoe
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obcrositensctBo, BepxoBusiit Cyn CIIA ykasas, 4To Ipu pelIieHny BOIPOCa O
IpUMeHeHNN ITPapHbIX YOBITKOB HEOOXOAMMO YYMTHIBATh KaK HaIM4ye pas-
YMHOT'O COOTHOILEHNS MEX/Y CyMMOJ IITPaHBIX YOBITKOB ¥ BPELOM, KOTOPBII
OBUI IIPMYMHEH OTBETUYMKY /MO0 MOT ObI ObITh MPUYMHEH, TaK U PSJi MHBIX 00-
CTOSITENbCTB (CTeleHb COLMAIbHON OMIACHOCTH ITOBEIeHNUsI OTBETYMKA U er0 IIPO-
JIOJDKUTEIbHOCTD, CT€NIeHb BYHBI OTBETYNKA, pa3Mep HellPpaBOMEPHBIX TOXO0B,
IIO/TyYeHHBIX OTBETYMKOM, ero (prHaHCOBOE IONI0XKeHNe, 00111asi CyMMa CyAeOHbIX
pacxoznoB 1o feny). [Ipu stom B CIIIA BpIcKasbpIBaeTcs IpeioKeHne 06 orpa-
HIYeHNM Ha Qefilepa/bHOM YpOBHE NpeJeIbHOTO pasMepa MTpadHbIX YOBITKOB,
B3BICKMBaEMBIX B paMKax ofHoro fena [A6omonu I[.0., 2015: 244-245]. OpgHako
IPVYMEHUTETPHO K aHTMMOHOIIOTBHBIM YOBITKAM CyfieOHast JUCKPeLs OTpaHi-
YeHa, IOCKO/IbKY VX TPEXKPATHBIN pasMep YeTKO 3aKpelyieH HOPMAaTUBHO.

Kpome Toro, mpu B3bICKaHMM YOBITKOB, BBI3BAHHBIX HapyIIEHMEM aHTUMOHO-
HIO/IPHOTO 3aKOHOJIaTe/IbCTBA, aMePYKaHCKasi IIPaBOBasi JOKTPIHA IIPEIIOIaraeT Co-
OnmrofieHe 1 psifia APYTUX IPaBIL: IIpaByIa mpsimoro Bpea (direct injury),mpasuia
HeoOXOAMMOCTY Ha/IM4MA aHTUKOHKYPeHTHOro addekTa (antitrust injury), a Takxe
IpaBMIa «Iie/eBoit obmacTi» (target area). [IpaBuio Bo3MeleHns IPsMOTO Bpesa
IPEAIIIONATaeT, YTO C 3asAB/ICHNEM O B3bICKAHMM aHTVMOHOIIO/IbHBIX YOBITKOB JIO7I-
YKeH 00paTUThCS IMEHHO TOT CYO'beKT, KOTOPOMY IIPSIMO U HEIIOCPe[ICTBEHHO OHU
ObIM puuyHeHsbI. [JaHHOe ImpaBmiIo Hambosee 4eTko 6bU10 cHOpMYIMPOBAHO
npu paccMoTpenun gena Loeb v. Eastman Kodak, re cyn ykasan, uro akuyonep
b0 KpeauTop KOMIAHMM, CTaBIIell OAHKPOTOM B pe3y/bTaTe HapyIIEHNs OT-
BeTYNMKOM aHTMMOHOIIO/IBHOTO 3aKOHOATENbCTBA, TeM He MeHee, He BIIpaBe Tpe-
60BaTh BO3MellleHsI eMy YOBITKOB Ha OCHOBaHUM 3akoHa [llepmaHa, TOCKONBKY
AHTVKOHKYPEHTHBIE JIeMICTBNUSA ObUIM HAlpaBjIeHbl He MPOTUB NCTIIA, a IPOTUB
KOMIIAHMY, ¥ Bpell, IPUYMHEHHDIIT UCTIY B pe3y/IbTaTe ee OAaHKPOTCTBA, SIBJIACT-
Cs1 OIIOCPEJIOBAaHHBIM U KOCBeHHBIM. C YICKOM O BO3MeEII|eHII aHTMMOHOIIOIbHBIX
YOBITKOB MMeeT IpaBO OOpPaTUTHCSA caMa KOMIIAHWSA B JIMIe YIIOTHOMOYEHHOTO
cyObeKTa’.

[TpaBuI0 HEOOXOAMMOCTY HAIN4MA AHTUKOHKYPEHTHOTO 3¢ deKTa 03HavaeT,
4TO JINIIO, 3asABJIAIOIee TpeOOBaHMe O BO3MEIeHNH YObITKOB, JO/DKHO TOKa3aTh
He TOJIbKO HACTYIUICHME Bpefja OT JeiCTBMIT, (OPMANTbHO 3allpelieHHbIX aHTN-
MOHOIIO/IbHBIM 3aKOHOJATe/IbCTBOM, HO M TO, YTO TaKJe AeVICTBUA HeTaTVBHbBIM
06pa3oM OTpaKaloTCs Ha KOHKYPEHLMNU, IPUBOMAT K ee CHYDKeHNI0. B yacTHO-
cry, B gene Atlantic Richfield v. USA Petroleum mcrer npenbsaBun K OTBETINKY
TpebOBaHIe O BO3MellleHNI YOBITKOB B CBsA3M C HapyiueHneM § 1 3akona [llepma-
Ha, KOTOPOE, TI0 MHEHUIO MICTIIA, BBIPA3MU/IOCh B YCTAHOBJIEHUY OTBETYMKOM B CO-
IJIAIIEHNUAX CO CBOVMMIU AVJIepaMyl MAaKCYMAa/IbHOI LieHbI ITepelpofaXy OeH3IHa,

2 Loeb v. Eastman Kodak Co., 183 F. 704 (3d Cir. 1910). Available at: URL: https://casetext.com/
case/loeb-v-eastman-kodak (mara obpamenns: 10.04.2021)
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4TO, B CBOIO OYepeib, OBJIEK/IO YBemdeHre 06 beMa PO3SHUYIHBIX IPOJjaK OeH31-
Ha UCTLa U ero Joiu Ha peiHKe. [Tpu arom kommanus USA Petroleum sBnsmace
KOHKYPEHTOM AMIEPOB OTBETUYNMKA HAa PBIHKE PO3HMYHOI TOPTOB/IM OEH3VHOM.
B cBoeM pemennu no sanHomy jeny Bepxosusiit Cyz CIIA ¢dakTidecky npusHai
¢axr Hapymenus § 1 3akona lllepmaHa, 3anpeniaonero eHOBbIE COITIAIICHMA.
OpnHaKo B Y/JOBTIETBOPEHMM NCKOBBIX TPeOOBaHMIT OBIIO OTKAa3aHO CO CCBIIKOI Ha
TO, YTO AHTUKOHKYPEHTHBII Bpefy, OJIeKAIMIl B3bICKaHNIO, — 9TO TOT yiIiepo,
KOTOPBII COOTBETCTBYIOIIEe 3aKOHOaTe/IbCTBO OBITIO BHI3BAHO IIPELOTBPATUTD, a
BO3MellleHNe YObITKOB, IIOHECEHHBIX B pe3y/IbTaTe OOBIYHON MPOJOIKAIOIIEVICS
KOHKYPEHILINY, IPOTUBOPEYNUT CYTU AHTYMOHOIIO/IbHOTO 3aKOHO/JaTe/IbCTBA.

[TpuMeHUTENIBHO K pacCMAaTpPMBAEMON CUTYyallMy YCTAaHOBJIEHME MAKCMMajlb-
HOJ1 IIeHbl IePeNpoiaXK/ TaKOTO MOJJIEeXAIlero BO3MEIIEHNIO Bpefia I UCTLA
IIOBJIEYb HEe MOTJIO, TIOCKOJIbKY HeVICTBMS OTBETYMKA He OKa3aiy KaKoro-mbo He-
6/1aroNpMATHOTO BO3/IEIICTBYS Ha AMIEPOB MM oTpebuTeneit. bosee Toro, eHo-
Basl ITOJIMTMKA OTBETYNKA [IPUBe/Ia K COKPAIEHMIO IPOJaXK OeH3MHA OTHe/IbHbIM
KPYIIHBIM J/IepaM, KOTOpPbIe, B CBOIO OYepefib, He MOIM IIPe[I0XKUTh IOTpe-
OUTeNAM >Ke/laeMblil YPOBEHb CepBIICa, OTYETO MCTel] JaxKe Bburpan. Cyp Takxe
OTMETWI, YTO CHVDKEHUE LIeHBI [ paclIMpeHus OM3Heca 4acTo AB/IAETCA CYyThIO
KOHKYPEHIIUY, 2 HU3KJe 1[eHbl BBITOIHBI IIOTPeOUTENSIM HEe3aBMCUMO OT TOTO,
KaK OHM YCTaHOBJIeHbL. Iloka He JOKasaHO XMITHMYECKOTO IIeHOOOpa3oBaHu,
TaKye JIeMCTBYUSA He YTPOXKAIT KOHKYPEHIVI®. AHaJIOTMYHBIN BBIBOZ 00 OTCYT-
CTBUY Bpefa JyIs KOHKypeHIyu ObUT cienal u 1o aeny Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc, rie Bepxosnerit Cyx CIIIA, oTkasbiBas B MCKe, YKa3all, 4TO He-
3aKOHHBIMM ABJIAITCA INIIb Te CIVAHUA U NOI/IOLIEHN A, KOTOPbIe MMEIOT aHTU-
KOHKYPeHTHBIIT 9 deKT, 1, Jaxke e/ y UCTIA ¥ BOSHUKAIOT KaKye-TO yObITKI B
pe3y/bTare JeVICTBUII OTBETYMKA, TO OHM 0053aTe/IbHO JJO/DKHBI ObITh BbI3BaHBI
ocnabieHneM, a He yCuIeHeM KOHKypeHIm®.

VHTepecHOlI 0COOEHHOCTHIO COBPEMEHHOTO AHTMMOHOIOTBHOTO IIPaBO-
IIpYMEHEHNs ABNAETCA TO, YTO aMePUKaHCKMe CY/ibl CKeITUYECKM OTHOCATCA K
aHTVMOHOIIOJIBHOMY YIlepOy, IPUYMHAEMOMY MHHOBAIMAMU M KOHCTPYKTUB-
HBIMU 0COOEHHOCTSIMM HOBBIX IpoAyKToB. Tak, Kinder Start, Be6-cailT momucka
TOBApOB M YCHIYT I/ JIeTell, MOfja/l YacTHbI MCK npotuB Google 3a MOMBITKY
MOHOIIO/IM3ALMY Y MOHOIIO/IM3ALMIO PHIHKOB B HapylleHue naparpada 2 3ako-
Ha I[llepmana. YTBepxpganoce, uto Google MaHUIY/IMpOBaI CBOMM ITOPUTMOM
paHXMpOBaHMs CTpaHML, 4To6b noHM3NTh peittuHr Kinder Start B momcke, a
TaK>Ke YCTAaHOBWJI BBICOKYVIE PAaCLIEHKY 3a pasMelleHre MHPOpMaLV peK/IaMHOTO

* Atlantic Richfield v. USA Petroleum, 495 U.S. 328 (1990). Available at: URL: https://supreme.
justia.com/cases/federal/us/495/328/ (mata obpamennsi: 10.04.2021)

* Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977). Available at: URL: https://
supreme.justia.com/cases/federal/us/429/477/ (gara obpauenus: 10.04.2021)

240



B.T. VicTomuH. 3awymTta rnpas cyObeKkToB OT HapyLLEHWU aHTUMOHOMOJIbHOIO... C. 232-258

XapakTepa. 9TO CHU3WIO HocenaeMocThb Beb-caiita Kinder Start u mpusesno k mo-
Tepe KOMMepUYEeCKIX JOXOJ0B U JOXOJ0B OT peKnamMbl. OfHaKO MCK ObUI OTK/IOHEH
DepepanpabIM cyfioM CeBepHoro okpyra Kamdopuym. B uncne npuyans oTkasa
B JICKe OBLIO YKa3aHo, 4yTo y Google He 6bII0 KOHKPETHOTO HaMepPeHMsI MOHOTIIO-
JM3MPOBATh PHIHOK, NockonbKy Kinder Start He fokasas, 4To OH KOHKYpUpPYeT C
Google; mpocroe ycTaHOB/IEHVE BBICOKUX 1IeH He ABJIAETCSA HapylleH)eM aHTUMO-
HOIIO/ILHOTO 3aKOHOJATeIbCTBA U pu 9ToM Google He 00s3aH MOMOTraTh CBOEMY
BO3MO>KHOMY COIIepHUKY; gaxke ecnu Kinder Start 6yzer yganeH ¢ pplHKa, 3TO He
SIBJIAETCS TeM YIiepOOM, KOTOPBII aHTMMOHOIIO/IBHOE 3aKOHOJATEIbCTBO IIbITA-
eTCs IPeLOTBPATUTD, II0Ka KOMIIAHMS He JOKaXKeT, YTO TaKOe yHa/leHVe BpeauT
6marococrostauio norpebuteneit [Lancieri F., 2019: 44-45].

[TpaBuio «1jesieBoit 06/1aCcTM» B KAKOM-TO CMBbIC/IE IIPYMBIKAET K MIPABUITY O
HEeOOXO/[MMOCTY [JOKa3bIBaHVsI aHTMKOHKYPEHTHOTO 3QdeKTa, MOCKONbKY ero
CyTb 3aK/II0YAETCsI B TOM, YTO IIPAaBOM Ha MICK O BO3MEIeHIY aHTMMOHOIIObHBIX
yOBITKOB 06/1aiaeT CyObEKT, OCYIeCTB/ILAIONINIL AesATeNbHOCTD B TOJ 00/1acTy, B
KOTOPOIJI IPOSABU/INCH AHTUKOHKYPEHTHBIE IOC/IEACTBIA IIOBE/IeHVS IPaBOHAPY-
mmrens. B gene Conference of Studio Unions v. Lowe’s Inc. cyx paccmatpuBant 3a-
ABJIeHNE 00'beJHEeHNI IPOQCOI030B PAOOTHIKOB KMHOMHYCTPUY U OTAE/IbHBIX
YJIeHOB IPOQCOI030B, KOTOpble OOBVHWIN TPYIIY KPYIHBIX KMHOKOMITAHUI U
acconyanyo pabOTHNKOB, 3aHATHIX B cepe KMHOIIPON3BOACTBA, B 3aKTI0UCHNN
OTpaHMYMBAIOIIEr0 KOHKYPEHIMIO COITallleHys. B paMKax JaHHOTO COralieHus
KVHOKOMIIAHMM HPVHSIN 0053aTeNbCTBO IPMHMMATh Ha paboTy Ipy Npom3s-
BOJICTBE (PVIBMOB /IMIIb YICHOB aCCOLMALNY, a aCCOLMAINA, B CBOIO OYepefb,
IO/DKHA ObTIa BO3JEPXKMBATHCS OT MPELOCTABIEHNsI KOHKYPEHTAaM 9TUX KIHO-
KOMIIaHMI KBaTnUIMPOBAHHBIX paOOTHIKOB 1 TPeOOBATh OIIATHI TPY/A CBOUX
4JIEHOB I10 607Iee BBICOKVM pacijeHKaM. ITO TO/DKHO OBIIO IPUBECT K COKpallje-
HMIO ITPOV3BOACTBA PUIBMOB KOHKYPEHTaMU IaHHBIX KPYIHBIX KTHOKOMITaHUIL.
JleiicTBUA OTBETUYVMKOB, II0 MHEHUIO 3asBUTeIEN, IPUYVHIIN UM YilepOd B BUfe
IOTepM WIeHaMM Hpodcoo3a 3apabOTHOI IUIATHI BC/IEACTBYE MX YBOIbHEHUA
KIHOIPOM3BOANTE/IAMY —y4aCTHUKAMI CTOBOPA, a TaKKe B BUJIe IIOTEPU JOXO-
0B 00beHEHVEM ITPOGCOI030B B I1€/IOM 110 IPUYMHE YMEHbIIEHMsI KOTMYeCTBa
4JIEHOB IIPO(COI030B B CBA3Y C VX BBIXOTOM.

ITo uroram cygeb6HOTO pasbmparenbcTBa B McKe 6bUI0 oTKasaHo. Cypn oTMe-
TVJIL: VICTeIl JOJDKEH JOKa3aTh, YTO OH HAXOAWUTCS B TOV cepe SKOHOMUKM, KO-
TOPOJI YIpoXkKaeT HapylleHMe YCIOBMUII KOHKypeHUuu. B nmpotuBHOM ciydae oH
He MOJKeT IIOCTPA/IaTh TOJIBKO «IIO IPWYMHE» Yero-1nbo 3aIlpeljeHHOTO aHTMN-
MOHOIIOIBHBIM 3aKOHOJATEe/IbCTBOM. [IJIs1 TOTO, YTOOBI MMENNCh OCHOBAHMS IS
VICKa O B3bICKaHV} QaHTMMOHOIIOIBHBIX YOBITKOB, VICTIy HEOOXOAMMO JOKa3aTh He
TOJIBKO TO, YTO OJJHOJI U3 IieJiell CrOBOpa ObIIO OrpaHNYeHNe KOHKYPEHIIVMN, HO 1
TO, YTO IIPUYMHEHE eMy Bpefia ObI/I0 00 BEKTUBHO 3aKOHOMEPHO, a He CITy4aliHo.
37ech >ke VICTIBI YYaCTHMKAMM PbIHKA IIPOM3BOACTBA U NIPOKATa KMHO(UIbMOB
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He SBJISUINCD, VIMU SIBJIAJIVICD, IPEX/ie BCET0, KNHOKOMITAaHUY, IIPOTUB KOTOPBIX U
OBbI/IO HAaIIPaBIEHO YKa3aHHOE COIIAIIeHe’.

YObITKY, IpUYMHEHHbIE HApYIIeHeM aHTUTPECTOBCKOTO 3aKOHOAATENbCTBA,
MOTYT BBIp@XKaTbCs KaK B BUJE peajibHOro yiiepba (Hampumep, IeperiaTa 3a
IpUOOPETEeHHBIII 10 MOHOIIOTIBHO BBICOKOII IIeHe TOBAap), TaK 1 B BUJIE YIIyIIEH-
HOJI BBITOJBI (HemosnydeHHas npu6buib). [ToMmuMo Tpe6oBaHMA O BO3MelIeHUN
YOBITKOB CyOBEKTBI, IOCTPaaBIINe OT HapylLIeHUI aHTVMOHOIIOTIBHOTO 3aKOHO-
JlaTeNbCTBA, BIIpaBe 3asBUTH U MHbIe TpeboBauus. OCHOBaHMEM JIsl HOZOOHBIX
UCKOB OyzieT cmy>xuTh naparpa¢ 16 3akona KieiiToHa, COrTacCHO KOTOPOMY JIHO-
60e pusmyeckoe MO0 IOPUAMIECKOE TNIIO MMeeT IPABO ITOATH UCK ¥ IOTYyIUTD
cymeOHbIT 3amper B moboMm cyne CoenuHeHHBIX lTaTOB, MMeOIIeM IOPUCAUK-
IVIIO HaJl CTOPOHAMII, B C/Tydae BOSHMKHOBEHNA yIllepOa VI HaIn4yist YTPO3bI €T0
IpWYVHEHNA B pe3y/IbTaTe HapyIIeH sl aHTVIMOHOIIOTIBHOTO 3aKOHO/JaTe/IbCTBA.

Takne cymeOHbIe 3alIpeTbl MOTYT BBIPaXKaTbCsl B BO3/IOXKEHMY HA OTBETUYMKA
00513aHHOCTY IPEKPATUTH IPOTUBOIIPABHOE MTOBeeHNe 160 005I3aHHOCTH [ieii-
CTBOBATb OIIPe/Ie/IeHHbIM 00Pa3oM B I[e/IsIX COXPaHEHMsI KOHKYPEHIIMNM Ha PhIHKeE.
Curyauny, 1o KOTOpPbIM MOTYT OBITb BbIHECEHBI CyJieOHbIe 3alIpeThl, a TAKXKe UX
cojiep>KaHIe 3aKOHOJATeIbCTBOM JIETA/IbHO He PeryIaMeHTUPYIOTCA. DTO MO3BO-
JISIeT CeNaTh BBIBOZ 00 YHUBEPCAIbHOCTH JAHHOTO CIIOCO0A 3aIUThI I BO3MOX-
HOCTM €T0 VCIIOTb30BaHNS VICXO/s 13 00CTOSITENbCTB.

Kpome Toro, Ba>xHyI0 poib B obecriedeHnn aQpGeKTMBHOTO (PyHKINOHMPOBa-
HUISL PBIHKA Y IIPeCeYeH s MTOTIBITOK €0 MOHOIIO/MM3ALMY UTPaeT IPeRyCMOTPEeH-
Hasl aHTVIMOHOIIOJIbHBIM 3aKoHOAaTenbcTBOM CIIIA BO3MOXXHOCTD OCIIapVBaHMA
IelICTBUIA, CBSI3aHHBIX CO CAIMSIHMAMU Y IPUCOeMHEeHNAMY KoMnaHuii. CornacHo
§ 7 3axkona KieiiToHa, 3anperaorcst CAenKy, HalpaB/ieHHble Ha IPHoOpeTeHye
aKTVMBOB JIPYTVIX KOMITAHMUIA, €C/IM B pe3y/IbTaTe TAaKOTo IpuoOpeTeHs IPON30ii-
JleT OrpaHNYeH)e KOHKYpeHLIMU VIV CO3[aHye MOHONomu. B ciydae Hapyiue-
HYIS JAHHOTO 3aIlpeTa BO3MO>KHO pasjie/ieHVie BO3HMKIIEN KOMIIAaHNUY B Cy,eOHOM
HOpsiZIKe.

KoHTposb 3a 9KOHOMIYECKOIT KOHI[EHTpAIVell OCYIeCTB/IAET, IPEeXie BCETO,
DepnepanpHast TOProBasi KOMICCHsSI, KOTOPast 3aHMMAETCsI KaK M3ydeHUeM YBelOM-
JIEHUII O TIPEACTOALIVX CHeNKaxX 110 IPMOOpPEeTeHNI0 aKTUBOB, TaK U 3asBIeHUEM
TpeOOBaHMII O NPUHYAUTETBHOM pasfie/ieHN) KOMIIAHUI, MOHOIOINM3YPOBAB-
myx peiHOK. OpgHako Bepxosubiit Cyp CIIA npy paccMOTpeHUM OJHOTO U3 e
yKa3aJl, YTO YaCTHBIM JIMIIAM TAaK>Ke JJOCTYITHO TaKOe CPEeJiCTBO 3aIINTEHI, KaK pas-
Jie/IeHyie OTBETYNMKA VIV €T0 MMYILeCTBa B C/Ty4ae HapyIIeHVsI aHTUTPECTOBCKOTO
3aKOHOZIATeTbCTBA. ITO TpeOOBaHIE MOKET OBITh 3asAB/ICHO He TOJIbKO B C/TYYasX,
KOT7Ia eCTb YIpo3a, 4To OyAyLIas cAenka MOXKeT NMPUYMHUTH Bpell, HO U TOIJa,

5 Conference of Studio Unions v. Lowe’s Inc., 193 . 2d 51 (9" Cir. 1952). Available at: URL: https://
law.justia.com/cases/federal/appellate-courts/F2/193/51/349373/ (mata obparuenust: 10.04.2021)
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KOTI7Ia CIe/IKa 3aKPBITa, T.e. MCIIO/IHEeHa. BMecTe ¢ TeM, B TuTepaType OTMe4aeTcs,
YTO TAKOJI CIIOCOO 3aIMTHI YACTHBIMM JIMIIAMI Ha IIPAKTUKE UCIIOb3YeTCs Kpaii-
He penko [Crapukos A.B., 2020: 66].

2.2. MpaBo Ha npeabaB/ieHUE UCKOBbIX TPeOoBaHNA
no aesiamMm 006 aHTUMOHOMOJILHbIX MPaBOHAPYLUEHUSX

[TpegbsaBneHNe MICKOB OCYLIECTB/IAETCA Ha YC/IOBMAX YCTAaHOBJIEHHBIX 3aKO-
HOZIaTe/IbCTBOM IIPABM/I HOACYAHOCTU. VICKM HpembABIANTCA B (efepanbHble
OKpY>XHBIe CyAbl 160, B HEKOTOPBIX C/IYYasAX, Y MCTIA VIMEeTCs BO3SMOXKHOCTD
IpebABUTb UCK B CyJI IIITaTa, OCHOBBIBAACH Ha €r0 IPOL[eCCYaIbHOM 3aKOHOMA-
TenbcTBe®. [IpaBo Ha MICK MIPUHAIEKNUT KaK YaCTHBIM JIMIIAM, TaK U YIIOJTHOMO-
YeHHBIM (peflepaZbHbIM OpTaHaM BJIACTY, K KOTOPbIM OTHOCATCS AHTUTPECTOB-
ckuii otaen Munucrepcrsa roctunuy CIIA u @efepanbHas TOproBast KOMUCCHA.
B nuteparype oTMeuaeTcs, 4TO B HacToslee BpeMs 6onee 90% aHTUMOHOIOJb-
HBIX MCKOB, paccMaTpuBaeMbix cygamu CIHIA, moparoTcss 4aCTHBIMM JIMLIAMU
[Foer A., Cuneo J., 2012: 4].

B npaBonpuMeHNTeNIbHOI MIPaKTUKe Pa3INyaoTcsa IpaKAaHCKe MCKY, TTofa-
BaeMble Ha OCHOBAHUY y>Ke BBIHECEHHOTO pellleHNs COOTBETCTBYIOLETO rOCyAap-
CTBEHHOTO OpraHa O Ha/M4MM aHTMMOHOIIO/IbHOTO IpaBoHapyuieHus (follow-on
actions), 1 Takye, KOTOpBIe 3asIB/IAIOTCA IIPY OTCYTCTBUY ITOOOHOTO pelleHNs
U He OCHOBaHbI Ha HeM (stand-alone actions). Ba>kHO# 0CO6€HHOCTBIO MTPAKTH-
K1 TIpe[bsAB/IeHNA aHTMMOHONONbHBIX 1CKOB B CIIA ABnAeTcsa 3HaYUTETbHOE
KommdecTBo stand-alone actions, koTopoe, Kak MUHIMYM, COTIOCTABUMO C KOJIM-
YeCTBOM JICKOB, OCHOBAHHBIX Ha IPe[IUIeCTBYIOLINX pellleHNAX aHTYMOHOIIO/b-
Horo oprana (follow-on actions) [Rodger B., 2013: 107]. AMepukaHcKue y4eHble
TIO/[4€PKMBAIOT, YTO OCOOEHHOCTh YaCTHOTO IPABOIPYMEHEHMsI COCTOUT B TOM,
4TO OHO O0OecIedrBaeT MPUTOK PECYpPCcoB B 00/1aCTh BEPOATHOTO YCIIeXa U MOXKET
HOJIep>KaTh TOCY/lapCTBEHHOE IIPABOIPMMEHEHNE B C/Tydae, KOIa IO MOMINUTH-
YeCKMM WM OIOKETHBIM IPUYMHAM €ro ypoBeHb HemoctatodeH [Huffman M.,
2018: 114]. Bmecre ¢ TeMm, oTMedaeTcs, 4TO ero 9(p(PeKTMBHOCTb B aHTMMOHO-
IOJIbHOM cepe B OIpefie/IeHHO CTEeIIeH) CHVDKAECTCS B CBSA3Y C JINTEIBHOCTBIO
CymeOHBIX pasbypaTe/nbCTB IO TaKMM Je/laM, IIPOLO/DKAIINXCS, B CPEIHEM, B
TedeHMM HecKonbkux et [Crane D., 2010: 692]. B crpanax EBpocorosa u Poccun
Ha CeTOJHAIIHMUI JeHb CUTYalus MHasi — abCOMI0THOE OOIBUINHCTBO VICKOB, I10-
JlaBaeMBIX 10 IIPUYMHE HeCOOTIOeHNsI HOPM 3aKOHOZATEIbCTBA O 3alINTe KOH-

¢ Hampumep, 3aKOHOLATENbCTBO HEKOTOPBIX LITATOB paspeliaeT IpeybsBIeHne TpeboBaHmii
0 BO3MeEIIeHNI aHTVMOHOIIO/IbHBIX YOBITKOB HEIPSIMBIM ITOKYIIATe/IsIM, B TO BpeMsI Kak Ha depe-
pa/IbHOM YPOBHe, 110 0011ieMy IIPaBIUTY, HEIPsIMble KOHTPAreHTbI IIPaBOHAPYIINTEIA [TPaBa Ha UCK
HE VIMEIOT.
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KypeHLIM, SABJIATCA MCKaMM, OCHOBAHHBIMM Ha pellleHNV aHTMMOHOIIOTbHOTIO
oprana. Komruectso stand-alone actions kpariHe HeBeKO.

Peanusanunsa cybbpekramu mpaBa Ha oOpallieHue B Cy[ C 3asBJI€HIEM O IPU-
MEHEHU! B OTHOIIEHMM HapyMINTe/Is AHTUMOHOIIOJIBHOTO 33aKOHOJAaTeTbCTBa
Toro mnm uHoro crocoba samuTsl B CIIIA Takxe umeer ocobenHocrn. [Tpexpe
BCETO, peyb UZIET O TOM, YTO C IIOJOOHBIMYU MCKaMI MOTYT obpalarbcs mmbo He-
HOCPeCTBEHHbIe KOHTPAreHTDI, MO0 KOHKYPeHThI IpaBoHapymuTend. Kocsen-
Hble KOHTPareHTbl MOHOIO/NCTA (T.€. CYO'bEKThI, HAIIPAMYIO He CBSA3aHHbIE C HUM
JIOTOBOPHBIM) OTHOLIEHVAMM, a IprobpeTarome B paMKax LEIOYKU MTOCIey-
IOLIMX CHE/TOK TOBApPhI y €ro MOKyIIaTesIeil) MpaBa Ha JMCK 110 OTHOLIEHNIO K HeMy
He UMeIOT. Tak, B IMPOKO N3BECTHOM B aMePUKAHCKOI IIPaBOIPUMEHNTETbHON
npakruke ferne Illinois Brick Co. v. Illinois Bepxosusiit Cyp CIIIA oTmeTw, 4To
1o cMbicy naparpada 4 3akona lllepmana MMEHHO IPAMOI ITOKYIIATe/Tb IIPABO-
HapYLINTe/I, a He KTO-/M00 APYToii B LIeII0YKe IIPOMU3BOJICTBA WM pacIlpererne-
HVIS SIBJISIETCS CTOPOHOIA, «IIOCTPAJiaBIlIeil B CBOeM OM3Hece M COOCTBEHHOCT».

B arom fiene npaBuTenbcTBO mTaTa VINamHOIC U pAX MECTHBIX OPTaHOB BJa-
CTY TIpe’bABMIN UCK K 11 mpousBopuTensiM GeTOHHBIX 0/I0KOB, OOBMHUB MX B
LIEeHOBOM CTOBOpE U T00VBAsICh TPOIHOTO BO3Mell|eHNA YObITKOB. OHAKO MCTIIbI
BBICTYIA/IM JINIIb 3aKa34MKaMU COOTBETCTBYIOIUX pabOT, BBIIOTHAEMBIX II0 TO-
CYyJApCTBEHHDBIM ¥ MyHMIIMITAJIbHBIM KOHTPAKTaM, I He ABJAMNUCH MPSAMBIMMU I10-
KyHaTe/sAMM JaHHBIX 06710K0B. KoManum — npomnssopureny 6710KOB PpOfjaBan
UX HANPAMYIO IOAPAAYMKAM, 3aHUMAIONIMMCA KaMeHHOI K/IafiKOil, YTOOBI OHM
BBINIO/IHA/IN pabOThI, IOPYYEHHbIE ¥M I'eHepaIbHBIMY IOAPSAMYNKAMI BO BpeMs
CTPOMTE/IbCTBA HOBBIX 3[JaHMIL.

OTkasbIBas B MCKe, CYJ] YKasasl, 4TO, BO-TIEPBbIX, IIOCKOJIbKY CYILECTBYIOIIAs
cymeOHas IpaKkTMKa [0 aHTMMOHOIIOJIBHBIM Jie/laM He JIONyCKaeT IpYMMeHEeHNA
OTBeTYMKaMJ BO3PaKEeHNII, OCHOBAaHHbIX Ha IIepeHeCeHNN MCTL[aMJ CBOMX YObIT-
KOB Ha ITOCNIeAyIomux mokymnareneii (geno Hanover Shoe, Inc. v. United Shoe
Machinery Corp.), To 1 He/nb3sl Hafie/IATh NIPAaBOM Ha IpeIbsBIICHUE MCKOBBIX
TpeOOBaHMII MCTIIOB — HENPAMBIX MOKyIaTeseil. ITO CTaBUT MOTEHIVATbHBIX
VICTIIOB ¥ OTBETYMKOB B PaBHOE IOJIOKeHME. BO-BTOPBIX, €Clu JOMYyCTUTb BO3-
MOYXHOCTb 0OpallleHNs ¢ ICKaMI HEeTIPSIMbIX IIOKYIIaTeIell, TO OyeT O4eHb TsKe-
JI0 pa3obpaThcsd — KaKas 4acTb YOBITKOB IOAJIEKNUT BO3MEIIEHNIO IIPAMOMY I10-
KyIaTesIio, a Kakas Obl/Ta IIepeHeceHa VM Ha HeTIPSAMBIX ITOKYTIaTeslell, TOCKOIbKY
PBIHOYHASI 9KOHOMYKA — 3TO CIO>KHBIVI MeXaHU3M, Ifie [[eHOOOpa3oBaHye 3aBI-
CUT OT MHOTMX (PaKTOPOB, @ He TOIBKO OT IIeHbI IPMOOpeTeHNs TOBapa, eperpo-
I aBaeMOTO BIIOC/IECTBUN .

7 Illinois Brick Co. v. lllinois., 431 U.S. 720 (1977). Available at: URL: https://supreme.justia.
com/cases/federal/us/431/720/ (gara obpamerus: 10.04.2021)
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JanHOe npaBwIo, OTy4YnBIIee HasBaHme npasuia Illinois Brick v «goxtpu-
Hbl KMpIyM4a mraTa VnamHoiic», MMeeT HeKOTOpble UCKIIoueHM:. Tak, B 4acTHO-
CTU, /U HPSMOIL TIOKYTIaTeNb ABJISETCS CYyO'beKTOM, KOHTPOIMPYEMBIM IIPaBO-
HapyILINUTesIeM, 11060 e/ MPsIMOT ¥ KOCBEHHBIN ITOKYTIATe/! 3aK/TI0Yal0T CAENIKY
10 IPUHINITY «3aTPAThl IUIIOC» (T.e. KOTA KOCBEHHBIN IIOKyIaTeIb 0053yeTcs
npuobpecTyt TOBap y MpAMOTO IOKyIaTe/sl HEIOCPEACTBEHHO IO IjeHe, II0 KO-
TOPOJI TOT €ro MpuoOpeI III0C HEKOTOpast HalleHKa), TO B 9TUX CIy4asaX IPaBOM
Ha JCK 00/1aZiaeT 1 KOCBEHHBII ITOKYyIaTe/nb. Kpome Toro, He06X0A1IMO OTMETUTD,
4TO 3aKOHOZIATe/IbCTBO MHOTMX LITATOB, B OT/INYNE OT (pefiepabHOTO, I03BOJIAET
HeIIPSIMBIM IIOKYTIATe/IsIM TPeOOBATh BO3MEI[eHVIsI IIPUYVMHEHHBIX YOBITKOB HEIIO-
CPeACTBEHHO OT HapyLINTe/IA aHTMMOHOIIOJIbHOTO 3aKOHOJATeIbCTBA.

B muTeparype ykaspIBaeTCs, 4TO NOTPEONUTENN ABIIAIOTCA CBOETO poja IPVBI-
TIETVPOBAHHBIMY UCTLIAMY 110 aHTVMOHOIIO/IbHBIM JIe/IaM, IIOCKOJIbKY I1OCTIe TOTO,
Kak B 1979 r. Bepxosnbiit Cyn CIIIA npunsan pemenne o gemy Reiter v. Sonotone
Corp., B KOTOPOM YCTaHOBWJI IIPaBO KOHEYHBIX IOTpeOuTesNell MolaBaTh aHTU-
MOHoOIO/IbHBIe McKY, mpaBwio Illinois Brick pacipocrpansercs Ha Bcex HepsIMBIX
KOHTPareHTOB MOHOIIOJINCTA, KpOMe KOHEeYHBIX ToTpeburereii [baxaesa A.B., 2015:
75]. Bmecte ¢ TeM, HeCMOTpA Ha JJAHHOE yTBEep>KIeHMe, IPABIIO BCe JKe ABMAeTCA
IpPeIATCTBUEM IS NIPeAbsAB/ICHNSI aHTMMOHOIIONIbHBIX TPAKAAHCKUX JICKOB KO-
HEYHBIMU NTOTPeOUTENAMY, XOTS CyLeOHOI IIPaKTUKe U3BECTHDI MIPELleieHThI, KOT-
7la B KOHKPETHBIX CUTYAL[VSIX OHO IIPMMEHEHO He ObUI0. B HacTosAIIee BpeMs nHTe-
Pechl KOHEYHDIX ITOKYIIaTe/Iel MOTYT 3allIIATbCA CKOpee Ipu momouy paspena II1
3akona Xapra-Ckorra-Pogyno (1976), ycTaHaBIMBAIOLIETO MPABO €HEPATBLHOTO
IIPOKYpOpa IITaTa IOJATh TPAKAAHCKIIL MICK OT MMEHM U B MHTepecax PU3MIecKmx
JINL, TIPOXKVMBAIOIIVIX B TAKOM IITaTe, B 00011 OKpyXHOI ¢y CoenyHeHHbIX [lITa-
TOB, B IOPUCAVKIINY KOTOPOTO HAXOJMUTCS OTBETYNK, B TOM YMCTIe C TPeOOBaHMEM O
B3BICKAHVI IPUYVMHEHHBIX YOBITKOB.

«JJokTpyHa KupIya» BIOCTIEACTBUY He pa3 OblIa IIpeMETOM OOCYXK/IeHUA B
BepxoBrnoMm Cype CIIIA. ITpu 9TOM B pelieHnsAxX BBICIIEro CyAeOHOro opraHa Ha-
OmofjaeTcs ee paclIMpUTENbHOE TONKOBaHue. B vacTHoCTH, 1O menmy Apple, Inc.
v. Pepper rpynmoit uctios — Biajenblie aripoHOB KoMnanuu Apple n moxy-
naresieil MOOV/IbHBIX IPVJIOKEHUII /ISl HUX— OBUI 3asBJIeH VICK O BO3MeIIeHNUN
AQHTVMOHOIIO/IBHBIX YOBITKOB, IIPUYMHEHHBIX UM JaHHOJ KOMIIAHMEN B Pe3yb-
TaTe MOHOIIO/IM3AIVY PbIHKa MOOVUJIBHBIX NPVIOXKEHMIT 11 aripoHOB. VICTIbI
0OBMHWIN KOMIIaHVIO Apple B TOM, 4TO, IIpofjaBasi MOOWIbHBIE NPIIOKEHNS,
paspaboTaHHbIe Pa3IMYHBIMU IPOV3BOAMTEIIAMY, Yepe3 CBOI0 TOPTOBYIO IUIO-
magky App Store, oHa B KauecTBe YC/ITOBUI JOCTYIIAa pa3pabOTYMKOB HA TaHHYIO
IVIOWA/IKY 3allpellasa MM IPOJlaBaTh CBOM NPUIOXKEHMA Ha IPYTUMX TOPTOBBIX
IUIOIIATKaX, YCTaHAB/IMBa/lIa KOMICCUOHHBIN cOop B pasmepe 30% ¢ mpopaxm
K)XJJOTO NPIIOXKEHM, a B peKOMEH/JallMAX /IA I0/Ib30BaTennell aiihoHOB Tpe-
0oBajla yCTaHAaBIMBATh JIVIIb IPUIOXKEHN, IprobpeTeHHbIe Yepe3 App Store.
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VicTipl 3asgBWIN, YTO AeVicTBUA Apple mpuBeny K He3aKOHHOJ MOHOIOV3ALIVN
BTOPWYHOTO PbIHKA IIPUIOXKEHMII /1 aii)OHOB ¥ BOSHMKHOBEHUY Y HUX YOBIT-
KOB OT [TepeIIaThl 3a MOOV/IbHbIE IPUIOXKEHMs, B IIeHY KOTOPBIX Obl/Ia BK/TIOUeHA
u 30%-Has KoMuccus.

Komnanmns Apple TpeboBannit He mpusHaaa 1 3asBUIA, YTO UCTLBI IPUOOpe-
TAlOT MOOM/IbHBIE IPWIOXKEHM He Y Hee, a Y pa3paboT4MKOB, IO9TOMY He SBJIfA-
I0TCS IIPSIMBIMM HIOKyTIaTesiMu U B cuny npasuiia Illinois Brick mpaBa Ha nck He
UMeloT. TeopeTndecky MOCTPafaBIIXMY MOXKHO IPU3HATDH JIMIIb KOMIIAHUM —
IIPOMU3BOANTENEN, KOTOPbIe IIATWIN YKa3aHHYI0 Komuccuo. OnHako BepxoBHbI
Cyp CIIIA mocuuTan apryMeHTbI OTBETYVMKA HeYOeUTe/IbHBIMY 1 B CBOEM pellle-
HUV OTMETWI, YTO [T0JIb30BaTe/y aiihOHOB OBUIN HAIIPSIMYIO 3aTPOHYTHI TOHOpA-
poM Apple u He 6bUIM BTOpUYHBIMY ITOKynaTeAMu. OHY MOTYT IPeAbABUTD VICK
KoMITaHuy Apple HampsAMYyI0, ITOCKONIbKY MMEHHO TOHOPAp KOMITAaHUY OBV
Ha I[eHbl IpuIoKeHnit. HecMOTpst Ha TO, 9TO CTPYKTypa /MI0OBIX YOBITKOB, KO-
TOpbIe IOKYIIaTe/I) IPUIOKEHMII MOTYT BBIUTPATh B TAKOM VMCKe, MOXeT OBITH
CTIO>KHOI1, 9TO He ABJIAETCS (PAKTOPOM, OTpee/ANIM CTaTyC ncKa®.

Cama «IOKTpMHa KMpIIMYa» KaK TAaKOBas MMeeT HeO[JHO3HAUYHYIO OLIeHKY Cpe-
M TIpefiICTaBUTE/IENl aMEePUKAHCKON IOPUCHPYAeHINM, CHelManu3UpYIOLXCca
B cpepe KOHKYpeHTHOro ImpaBa. Tak, B gokrane Komuccun no mopepHusanym
AaHTMMOHOIIO/IPHOTO 3aKOHOJIaTeNbCTBa, npefcraBneHHoM Konrpeccy CIIA B
2007 r., copepsxanach pekoMeHpanys ormennthb npasuia Illinois Brick m Hanover
Shoe «B TOJI Mepe, B KaKoil 9TO HEOOXO[MMO, YTOOBI ITO3BONUTD KaK IIPSMBIM,
TaK ¥ KOCBEHHBIM ITOKyIaTe/IIM IIOlaBaTh MCKYM O BO3MeIeHVM (PAaKTUIECKOro
yiep6a ot HapymeHns ¢efepaTbHOrO AaHTUMOHOIIO/IBHOTO 3aKOHOATEIbCTBAY.
[Tpm aTOM YOBITKM MEX/y NPAMBIMU VI KOCBEHHBIMY ITOKYIIaTe/IAMY IIpeJIara-
JI0Ch PaCIpefie/IATb «B COOTBETCTBMM C JOKa3aTe/lbCTBAaMI B OTHOLIEHUN pa3Mepa
yiep6a, KOTOPbI/ OHY ITOHECIN»’.

3. F'pynnoBble UCKM KaK cneuudunyeckas npasoBas
npoueaypa 3awWuTbl NpaB CyObeKTOB OT HapyLUeHUN
AHTUMOHOMNOJILHOIO 3aKOHOAaTeIbCTBA

rOBOpH 00 AMEPUKaHCKOM I'PaKIaHCKOM CyJOIIPON3BOACTBE, B COOTBETCTBUU
C IpaBMWJIaMI KOTOPOTO ITPOUCXOANUT PACCMOTPEHNE pa3/IMIHbIX MCKOBBIX Tpeé-
60BaHI/II7[, HE/Ib34d HE OTMETUTD, YTO B CIIA momumo TpagLVIOHHO 3asAB/IA€MbIX
VMHAVNBUIYA/IbHBIX MCKOB I[eﬁCTByeT Be€CbMa 3(1)(1)6KTI/IBHI)II7[ HpOHeCCY&HbeIﬁI

& Apple, Inc. v. Pepper, 587 U.S. (2019). Available at: URL: https://supreme.justia.com/cases/
federal/us/587/17-204/ (nara o6pamenns: 10.04.2021)

° Antitrust Modernization Commission Report and Recommendations. Available at: URL:
https://govinfo.library.unt.edu/amc/index.html (gata o6pamenns: 10.04.2021)
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VHCTUTYT 6OPBHOBI C MACCOBBIMM HaPYILIEHNMSMI 3aKOHO/ATe/IbCTBA CO CTOPOHBI
KPYITHBIX KOMIIAHMIT — TaK Ha3blBaeMble TPYNIIOBBIe (VIV KO/UIEKTMBHbIE) VICKI
(class actions). ITogoOHBIT MHCTUTYT HEIJIOXO 3apeKOMEHJI0BasI Ce0s1, B TOM YNC-
7e U B cpepe 6OPBOBI C aHTUKOHKYPEHTHBIM IIOBEICHVEM.

B camom perne, yiuiep6, IpUYMHEHHBII OTHOMY JIMILy B pe3y/IbTaTe Hapylle-
HJSI aHTVMOHOIIOJIPHOTO 3aKOHOJATe/IbCTBA, MOXKET OKa3aTbCsl HeOObIINM, a
CyZieOHbBIe PacXO/bl, CBS3aHHbIE C IPEbSAB/ICHNEM UCKA U BefIeHNEM fieIa, B TOM
4ycie ¢ HeOOXOAMMOCTBIO cOOpa M NpeACTaB/IeHNs JOKa3aTe/lbCTB, JOCTUTATD
3HAYUTENbHBIX CyMM. K TOMY ke BO3MOYXHBIIT pe3y/IbTaT pAaCCMOTPEHIST MCKa 13-
HAaYa/JbHO HEM3BECTeH. DTO BBICTYIAET CEPbE3HBIM CHIePKMBAIOIINM (HaKTOpOM
IUIs1 IpebsIB/IeHN s HAVBYU/IYa/IbHBIX aHTMMOHOIIO/NBHBIX MICKOB, ITPEXKJie BCETO
CO CTOpOHBI (pu3MYecKux aui. Bmecre ¢ TeM, ecru BecTu peub 060 BCex IMIAX,
KOTOPBIM IPOTMBOIIPABHBIMYU AEMCTBUAMM OBUI MPUUYMHEH YIepd 1 KOTOpble
MOTYT BBICTYIIAaTh IOTEHI[MAIBHBIMYU MCTLIAMY, TO MX YMC/IO VIHOTA MOXET J0-
CTUTATbh COTEH THICAY U JaXkKe MIUIMOHOB YeJIOBEK, a pasMep yuiep6a, 0co6eHHO
B pesy/IbTaTe AeVICTBUI KPYIHBIX KOMITAHWIT, MCYUCIATBCA COTHAMYU MIUIMOHOB
IO/UIapoB. B CBsI3U ¢ 9TMM IpyIIIOBOe CyAeOHOe pa3dypaTe/IbCTBO pacCMaTpuBa-
ercsa B CIIIA kak «3¢deKTUBHBII cIoco6 00palljeHns B CyH, KOTOPbIiT He IPIHeC
ObI pe3y/nbTaTa py 00paIleHNy OT/Ie/IbHBIX MCTIIOB, HO TPV 00paIl{eHNI TPYIIIIbI
BO3MO>XHO 9()(eKTUBHO C/iep>KaTh He3aKOHHOE M/IM BPeIOHOCHOE ITOBEfIeHNe Op-
raHmsanun-oTBeTYnKa» [3suep I1., Ipkos B.B., 2020: 145].

VccnemoBaTeny OTMeYAlOT, YTO MIPAKTHKA IPebsABICHNS IPYIIIOBLIX VICKOB
YXOJUT ICTOPUYECKVMI KOPHSMU B IIPOLIeAYPHI CYAOIIPOU3BOACTBA Benmmkobpu-
TaHuy 1 6epet Havano npuMepHo ¢ Konua XII Beka JKypoun B.A., 2008: 3]. B Ha-
cTosAllee BpeMs NPaBo Ha IpebsAB/IeHNe IPYNoBbIX 1cKoB B CIIIA ycTanOB/I€HO
npaBunoM 23 PefepanbHBIX IPaBUI IPAKJAHCKOTO IIPOLlecca, COITIACHO KOTO-
POMY OZiMH VIV HECKOIBKO YI€HOB IPYIIIBI MOTYT NPELbIBIATb UCKM U OTBe-
YaTh 110 HYM B KaueCTBe CTOPOHBI 110 IPeICTABUTENBCTBY OT IMEHU BCel TPYIIIIBI
TOJIBKO TIPY YC/IOBMM, €C/IN: TPYIIIIa HACTOIBKO MHOTOYNC/IEHHA, YTO 00beHe-
HJIe B Jle/ie BCeX WIEHOB IPYIIIIBI HEBBIITOTHIIMO; BOIIPOCHI IIpaBa 1 (pakTa B MCKe
SIBJIIOTCSL OOLIVIMM J/IsT BCEVI IPYIIIIBL; ICKOBBIE TPeOOBAaHMS VIIU BO3PasKeHMsI Ha
HMX CTOPOH IO IPeACTaBUTENbCTBY TUIMYHBI /IS JAHHOI TPYIIIBL; ¥ CTOPOHBI
[0 IPEefiCTAaBUTEIbCTBY OYAYT CIIpaBe[/IMBO M afeKBAaTHO 3allMINATh MHTEPECHI
IaHHOJ rpynnsl. [ToMyMo yka3aHHBIX TpebOBaHMIT IpaBUIo 23 TakxKe GopMy/u-
PYeT pyroe BayKHOE yC/IOBME /I IPUHATHA TPYIIIOBOTO UCKA K PACCMOTPEHMIO:
CYZ JO/DKEH TIPUITHU K BBIBOJY, YTO BOIIPOCHI ITpaBa win ¢axTa, ob1Ime /s Beeit
TPYIIIBI, IPEBAMPYIOT HaJ| BOIPOCAMIY, 3aTPArNBaAIOIMMY IHTEPECHI TONBKO OT-
Jie/IbHBIX YWICHOB I'PYIIIIbL, ¥ YTO TPYIIIOBOI MICK IIPE/IIOYTUTE/ICH IIepell APYTUMMU
JOCTYIIHBIMY CIIOCOOaMM IPABUIBHOTO U 3P PEKTUBHOTO pa3pelIeHNs CyileOHOro
cropa.

CoBpeMeHHOII TeOpUM MPOILeCCYATbHOTO TIPaBa U 3aKOHOAATE/IbCTBY M3BECT-
HBI JIBe MOJIe/IV KOJUIEKTVIBHBIX VICKOB B 3aBMCUMOCT) OT IIPaBW/I BOBJICYEHUS
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YYaCTHMKOB TPYIIIBI B I'PYIIIIOBOE IIPOM3BOACTBO: MOJeb Opt-out actions (T.e.
Y/IeHaM¥ IPYTIIIbI M3HAYa/IbHO NPU3HAIOTCA BCE INIIA, ITIOTEHIMATbHO OTHOCAIIN -
ecsd K JJaHHOII IpyTIIIe, 3a VICKIIOYEHNEM Te€X, KOTOPbIE MPAMO 3aABUIM O HaMe-
peHuN BBITU 13 Hee) ¥ MOfieNb opt-inactions (T.e. WIieHaMM T'PYIIIBI ABIAIOTCA
JINIIB Te JINIIA, KOTOPbIe MPSIMO MPUCOSAVHIIINCD K 3asBJICHHOMY TpeOOBaHMIO B
paMKax TPyIIIOBOTO UCKa). B aMepuKaHCKOII IPaBOBOJ CUCTEMe [IeJICTBYeT MO-
menb opt-out actions, KoTopasd MO3BOIAET IPUHUMATh PEIIeHUA B OTHOIIEHUU
JIOCTATOYHO OOJIBIIMX TPYII IOTEHIVAIbHBIX MCTLIOB (OTBeTYMKOB). ['pymmo-
BOJI MICK 3asABJIAETCA C IIe/IbI0 3aIIUTHI KaK COOCTBEHHBIX MHTEPeCoB una (i),
IpebABYUBILETO VICK, TaK I MHTEPECOB OIpeJe/IeHHOI TPyNIbl UCTHOB (pusu-
YeCKVIX VIV IOPUIMYECKVX JIUIT), @ CUJ/Ia BBIHECEHHOTO CYeOHOTO pelleHys pac-
MIPOCTPaHAETCA Ha BCEX WIEHOB TPYIIIBI, HE3aBUCUMO OT UX JIMYHOTO Y4acTus B
nerne. IIpu paccmorpenuu rpaxgancknx fen B CIIIA meiictByeT crenuudeckmin
CTaHZAAPT HOKa3bIBaHMSA: OOJIee BEPOATHO, YeM HeT. VIHaue roBOps, Ipyu MPUHA-
TUU PeUIeHN 110 JieNTy, B TOM YMCIIe ¥ IIPY OIpeJe/IeHUI pasMepa B3bICKMBAaeMBbIX
CyMM, BOIIPOC pelllaeTcs Ha OCHOBE OLIEHKM CTeIleHV BepoATHOCTH [PemeTHyKO-
Ba JI.B., 2019: 431, 438].

ITpakTyKa rpymnoBbIX MICKOB CBUJETENIbCTBYET O JOCTATOYHO CEPbE3HBIX MIMY-
IIeCTBEHHDIX B3bICKAHNAX, Ha/IaTaeéMbIX Ha KOMIIAaHUY — IIPaBOHAPYIINUTENIEN, 1
0 (pyHKIMOHMPOBAHUY PA3BUTON CUCTEMbI YACTHOTO ITPABONPUMEHEHM S, OCHO-
BAaHHOJ Ha MHUIMATUBE IOCTPAJABIINX OT MOHOIIOIMCTUYECKON [eATETbHOCTI
i, ¥ ux npepcraButeneit. IIpu stom xpynubsle kopnopanun B CIIA akTuBHO
BBICTYTAIOT IIPOTUB IPYIIIOBBIX VICKOB II0 MOZENN Opt-out, a TakK>Ke B3bICKAaHUA
CBEPXKOMIICHCAIIVIOHHBIX YOBITKOB J BCYECKV CTAPAIOTCA HOOUTHCA M3MEHEHNA
3aKOHOJATEIbCTBA B 9TO YaCTH.

ITopsiok BO3OYX/eHNUs U PaCCMOTPEHNUs e/l [0 IPYIIIOBBIM MCKaM obmaja-
eT crelu@uUKoil 1 B 1IeIOM HEIPOCTOl, YacTo TpebyeT 3HAYNTEe/IbHbIX OpTaHM-
3aIIOHHBIX, BpeMEHHBIX U (priHaHCOBBIX 3aTpar. OH IpeJIonaraeT TIjaTe/IbHbII
aHa/IN3 Cy[OM 3asBJICHHBIX TPeOOBaHUIT O IPM3HAHNUM JICKA TPYIIIIOBBIM, OIIpefie-
JIEHME COCTaBa IPYIIIbL, MU3Y4YEeHME NPEICTAaBIEHHOIO MCTLAMI M UX afiBOKaTaMu
IJIaHa CyIeOHOTO pa3bMpaTe/IbCTBa M0 KOJUIEKTUBHOMY MCKY, B TOM YNC/IE B Ya-
CTU OIIpefie/ieHNs pasMepa IPUYNHEHHOTO yiep6a /i1 OTCYTCTBYIOMINX YIEHOB
TPYIIIIBL, M3BEIleH)e OTBETYNKA ¥ YYaCTHUKOB I'PYIIIIBI O CyIeOHOM pa3bupareib-
cTBe 10 MCKy. OTHMMM 13 CaMbIX BaKHBIX IIPU pAaCCMOTPEHNMN fIe/I 10 TPYIIIOBBIM
VICKaM SIBJISIIOTCS BOIIPOCHI oIIpefieNieHns (cepTuUKayy) TPYIIIbI JINL], & TAKXKe
YCTQHOBJICHMEe HAIMYNA «TpebOBaHmII IpeobajaHyist ¥ IIPEeBOCXOACTBAY, 3aKpe-
IUIEHHBIX IPAaBIIOM 23 U ITO3BOJIAIOIIUX TOBOPUTH O TOM, YTO OOIIVe BOIIPOCHI
npaBa 1 (akTa B JAHHOM JieJie IIPeoOIafjaloT HaJ, MHAMBUAYAIbHBIMU OCOOEH-
HOCTAMM IIPABOOTHOILEHNII C y4acTMeM OTHEIbHBIX YWIEHOB TPYIIIbI, @ PacCMO-
TpeHMe JAHHOTO Jie/la IPEAIIOYTUTE/IbHEE B PaMKaX IPYIIIIOBOTO MCKa, HEXENN B
paMKaxX MHOTOYMC/ICHHBIX MH/IVBYU/Ya/IbHBIX CY[eOHBIX MICKOB.
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TpymoeMKmit ¥ 3aTpaTHBIN XapaKTep Jie/l [0 TPYIIIOBBIM MCKaM CIIOCOOCTBYeT
TOMY, YTO MMM YCIIEHTHO MOTYT 3aHMMATbCH, IIPEXXe BCEro, KPyIHble opuande-
CKJe KOMIIAaHUY, VIMEIOIVie OIIpee/IeHHBIN IITAaT COTPYJHUKOB 1 (PUHAHCOBBIE
BO3MOXXHOCTU. HekoTopble 13 HUX Ja)Ke CHENMaJU3UpPYIOTCA Ha Jie/laX TaKoro
POJia, IIOCKOIbKY CTaHAPTHbIE «TOHOPAPDI yCIleXa» B C/Ty4ae BBIMTPbIIIA IIPOLieC-
ca cocTaBnAT nopsanka 20-30% B3bICKaHHOI cyMMblL. [loTeH1anbHbIe OTBETYN-
KJ OIIACAIOTCS TPYIIIOBBIX MICKOB 1, OYy[yuy IpUB/IEYeHHBIM) B Ka4eCTBe TaKO-
BBIX, MHOTAA Jake MPEANOYNTAIT 3aK/II0YUTh MIPOBOE COITIALIeHNE, He JOBOM
JIeJI0 IO BBIHECEHWs PelleHMs], TaK KaK B Clly4yae B3bICKAHV TPOVHBIX YOBITKOB B
II0JIb3Y OOJIBIION TPYIIIBI IV OHM MOTYT IIOHECTV O4eHb Cepbe3Hble (pIHaHCO-
Bbl€ ITIOTEPI.

Jlaxxe B cy4ae BBIMTPBIIIA OTBETYMKOM IIpOLiecca IO TPYIIIOBOMY MCKY Ka-
Kue-mmbo CyfebHble pacXoAbl eMy BO3MeIeHbl He OYIyT, IIOCKOIbKY, 110 001ie-
MY IIPaBUTY, X MOTYT B3BICKAaTh TOJIbKO VICTIIBI (IIPABMU/IO «IUIATUT MPOUTPABIIAs
CTOpOHa» aMepUKAHCKOMY IIPOIIeCCya/IbHOMY 3aKOHOZIATe/IbCTBY HE M3BECTHO).
Tak, Hanpumep, poccuiickasi kommanuss AO «Ypankamnit» B ceHtsiope 2012 .
rofia IOIIJIA Ha IOANNCAHME HECKOJIbKMX MMPOBBIX COIJIAIIEHUI C MCTLIAMU,
IpEeCTaB/IABIIMMY IPAMBIX M KOCBEHHBIX ITOKyTIaTeslell XJIOPUCTOTO Kanus U
npenbsapusuMy B ¢y CIIA rpynmoBsle 1CKY, CBsI3aHHBIE C OOBMHEHEM KOM-
MaHUM «Y pajIKaauil» U psAfa GPYTUX OpPraHM3alUil B LIEHOBOM CTOBOpE C 1Ie/IbI0
COI/IACOBaHMS LjeH Ha CBOIO IIPOAYKIMIO B HapyuleHue 3akoHa [llepmana. O6mas
CYMMa BBIIIAT II0 MUPOBBIM COI/IAIIEHNAM COCTaBUIa 12,75 MIIH. JOJIapoOB, He-
CMOTpA Ha TO, 4TO B 9TuX cornamennax AO «Ypaskannii» BUHOBHBIM B Hapylle-
HVV QHTMMOHOIIO/IBHOTO 3aKOHO/JaTe/IbCTBa ce0s1 He MpusHano'’.

B xagecTBe oHOrO 13 Hamboee PacIpOCTPAHEHHBIX BO3PasKEHNI CO CTOPO-
HBI OTBETYMKOB IPOTYUB TPeOOBAHMIT VICTIIOB 11O TPYIIIOBBIM JMCKaM BBICTYIIaeT
OCITapMBaHMe HaJyIeXKallero ONpefie/IeHNA COCTaBa TPYIIILI, B TOM YMC/IE ITyTeM
YTBEpP>KIEHWIT O HaIMUUM CYIeCTBEHHBIX OOCTOATENbCTB, OTHOCALINXCA K OT-
ie/IbHBIM YIeHaM TPYIIIbI, KOTOpPbIE He MOTYT OBITH B IIOJIHON Mepe yYTeHbI IIpK
paccMOTpeHMM IPyNIoBOro ncka. CoppeMeHHas MpaKTUKa PacCCMOTPEHNUA IPYTI-
TIOBBIX VICKOB CBUJICTE/IbCTBYET 00 YCUIEHNU CyfleOHOTO KOHTpPOJIA 3a 000CHO-
BAaHHOCTDBIO OIPeJIe/IEHNA COCTaBa I'PYIIIDI, VICIIO/Ib30BAHNY CTaHAPTA «CTPOTO-
rO aHa/mM3a» Mpy cepTUUKALY WIEHOB IPYIIBI B TaKMX uckax [Toal M., 2014:
546 —547]. ViccemoBateny CyJoIpOM3BOAICTBA 110 KOIEKTUBHBIM 1ickaM B CIITA
YTBEPKIAIOT, YTO OTBETYMKY 10 TAKMM MICKaM BCe Yallje CTa/IY YCIEIIHO I/IA IPOo-
XO[IUTbH IpoLenypy ceprudukanyy rpynnsl. Hanpumep, B 2015-2016 1. cyp oT-
KasaJl B IPM3HAHNM JICKA TPYIIIIOBBIM, KOT/]a OTBETYNMKAMI OBUIN IPOM3BOUTENN
OKOH, KpOBE/IbHOJ YepeNNIibl, CTUPaJIbHBIX MAIlVH, IPOM3BOSUTE/IN HEIIATEHTO-

10 «Ypankanmuit» yperynmposan antumonomnonbHsle ucky B CIIA. Available at: URL: https://
pravo.ru/interpravo/news/view/77669/ (gara obpamenus: 10.04.2021)
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BaHHBIX JIEKAPCTBEHHBIX CPECTB, NO/DKHMKY C IeOUTOPCKOI 3aI0/DKEHHOCTDIO,
npozgaBubl HepBokuMocTy [3suep I1., Spkos B.B., 2020: 148].

KoHe4yHO, MHCTUTYT TPYNIOBBIX MCKOB M IPABUIO O B3bICKAHUM TPOIHBIX
YOBITKOB MMEIOT U OIIpeJie/IeHHbIe HeTaTVBHBIE YePThl, CBA3aHHbBIE C HEJOOPOCO-
BECTHBIM IIOBefleHNeM HEKOTOPBIX aIBOKATOB JICTIIOB, NpEeCTeNyI0IINX NHTepe-
CBbI JINYHOII BBITOJBI B ylepO MMYIIECTBEHHBIM MHTEpPecaM INpeCTaB/IAeMbIX, a
TaK)Ke C PUCKOM IIPUYMHEHNUsI YOBITKOB KOMIIaHUSM, KOTOPBIE, OIacasich OBITH
BTSIHYTBIMU B 3aTpaTHBIE CyeOHbIe pa3dypaTenbCTBa MO KOMTIEKTUBHBIM MICKaM,
MpeJIIOYNTAT UTY Ha MUPOBbIE COIVIALIEHN Y HECTU PACXOAbl, B TOM 4MC/Ie
U B CIIy4asix, KOTJa IPYIIIOBbIe MCKY HEJOCTAaTOYHO 0OOCHOBaHBL B nmurepatype
IIPU3HAETCSA, YTO BBICOKIE Cy/leOHbIe M3[ePIKKY VM TPOJIHBIE YOBITKY MOTYT Ypes3-
MEpHO yBe/IMYNTDb CTOMMOCTD BefileHNs 6u3Heca a1 komnannu [Lancieri F., 2019:
49-50].

BMmecre ¢ TeMm, B 1Ie/IOM CrIefiyeT COITIACUTbCSA C MHEHMEM, 4TO TaKoil MHCTPY-
MEHT 3allUThI IIPAB JINII, HOCTPAJABIINX OT HApYIIEHNII aHTUMOHOIIOJIBHOTO 3a-
KOHOJIaTeIbCTBA, KaK YaCTHOIIPABOBbIE MCKY [IeTa/IbHO pa3paboTaH 1 permaMeH-
tupoBaH B CIIIA Ha depepaibHOM ypOBHE ¥ Ha YPOBHE OTHE/IbHBIX LITATOB 1
Ha IIPOTSHKEHUN JOITOr0 BpeMeHM yCIelnHo npuMeHsercs [bopsosa M.A., ITog-
rysoBa K.I',, 2013: 63]. AuturpecroBckoe perynmuposanue B CIIIA u EBpocorose
CTaJI0 COCTAaBHOI YaCThIO MPeANPUHIMATEIbCKON PAKTUKI ¥ OKa3blBaeT 3HAUM-
Te/IbHOe aHTMMOHOIIO/INCTUYECKOe, IPOKOHKYPEHTHOE BIIMAHNE Ha CTPYKTYPY U
byHKIMOHMpPOBaHMe YacTHOTO cekTopa [Kuues A.1O., 2014: 18].

4. PoccuiicKkoe U aMepUuKaHCKOe 3aKOHOAaTeNIbCTBO:
BO3MOXXHbI€ HanpaBJiIieHUs Pa3BUTUS OTEYECTBEHHOro
NnpPaBoOBOro perysimpoBaHus

B Poccun B coorBerctBuM € 4.3 ¢T.37 PepepanbHoro 3akoHa ot 26.07.2006
Ne 135-®3 «O 3amuTe KOHKypeHIum»'!! moboe IUI0, IpaBa U MHTEPEChl KOTOPO-
rO HapylLIeHbI B pe3y/IbTaTe HeCOOMOeHNA aHTUMOHOIIOTIBHOTO 3aKOHO/ATe Ib-
CTBa, BIIpaBe OOPAaTUTLCSA B YCTAHOBJICHHOM IIOPAJKE B CYJ], apOUTPasKHBIIL CyJ C
JICKOM, B TOM 4YJC/Ie O BOCCTAaHOBJIEHMY HAPYILIEHHBIX ITPaB, BO3MELIeHUN YOBIT-
KOB, BK/II0Yasl YIIYIIEHHYIO BBITOJly, BOSMELEHNN Bpefja, IPUYMHEHHOTO UMYIIe-
cTBy. Ha 0CHOBaHMM 3TOTO MOYXHO OTMETUTD, YTO II€PE€YEeHb BO3SMOXKHBIX CIIOCO-
00B 3aIUTHI IIPaB CyOBEKTOB, TOCTPA/IABIINX B Pe3y/IbTaTe aHTVKOHKYPEHTHBIX
mevictBuii, B Poccum, Takxke Kak u B CIIIA, chopmymmpoBaH HemcyepIbIBAIOLIIM
obpasom. IlpencraBnAercsa, YTO OCHOBHBIM CIIOCOOOM 3aIUTHI HAPYLIEHHBIX
IIPaB 3/1eCh TOXe sIBJISIETCS BO3MeEIlleHe IPUYMHEHHbIX YObITKOB. [IpaBnia Bo3-

"' @enepanpHbIT 3aK0H OT 26.07.2006 Ne 135-03 «O 3ammre KoHKypeHum» // C3 PO. 2006.
Ne 31 (4. 1). Cr. 3434.
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MellleH!sA aHTVIMOHOIIOIbHBIX YOBITKOB B Poccuu ycraHoBIeHBI B ['paxkjaHckoM
kopekce Poccuiickoit @epepanyn (ganee — ['K P®) u cBopATCA K crefyoliemMy:
B3BICKAHMIO MTOJJIEXKAT NIIb (PaKTUYeCK) IpUIMHEHHbIe Y JOKa3aHHbIe YObITKI,
BKJ/II0YAs peasibHbII yiIiepO U YIIYLIeHHYIO BBITO/Y, B3bICKaHMe KPaTHBIX YOBITKOB
He JIOITYCKAeTCsl; B3ICKAHMUIO MIOJI/IeXKAT /T00bIe YOBITKY, IPUYMHEHHbIE Hapylle-
HIIeM 3aKOHOJATe/IbCTBA O 3alMTe KOHKYPEHIIMN; HeOOXOMMOCTY JOKa3bIBaHNUA
0c060r0 «aHTUTPECTOBCKOTO 3 deKTa» poCcCuiickoe 3aKOHOAATEIbCTBO HE YCTa-
HaBJIMBAET; C 3asBJIEHVEM O BO3MeEIL[eHN! IIPUYMHEHHBIX YOBITKOB MOKET 0Opa-
TUTbHCS KaK IPMOIL, TaK U HeNIPsIMOTL IIOKyIIaTe/nb (KOHTPAreHT), HOCKOJIbKY POcC-
CUIICKO€ 3aKOHOZATENbCTBO He COAEePKUT OTPAHNYEHNIL IO KPYTY UCTIOB.

B coorBerctBuM € 11. 5 ¢T. 393 'K PO B HacToOsA1IEe BpeMs Cy[] He BIIpaBe OTKa-
3aTh B YJOBIETBOPEHMM TPEOOBAHIIA KPEAUTOPA O BO3MELIEHNY YOBITKOB TOJIBKO
Ha TOM OCHOBAHWM, YTO pa3Mep YOBITKOB He MO>KET OBbITb YCTAaHOBJIEH C Pa3yM-
HOJI CTEIIeHbI0 JOCTOBEPHOCTI. B 9TOM ciyyae pasmep B3bICKMBAaeMbIX YOBITKOB
OTIpefienAeTCs MCXOAA M3 IPUHIUIIOB CIPAaBEe/IMBOCTU M COPAa3MEpPHOCTU OT-
BETCTBEHHOCTY JONYILIEHHOMY HapylIeHMI0 00s3aTe/IbcTBa. B Iienax okasaHms
COZIEICTBMA IMOTEPIEBIIMM OT AHTMKOHKYpEHTHOro nosefieHusa PepepanbHoOi
aHTVIMOHOIIO/IBHON Cmyx60it P® 6bi1a paspaboTaHa MeTOAMKA JJOKAa3bIBAHUA
YOBITKOB, IPUYMHEHHBIX HapyLIeHNeM aHTYMOHOIIONBHOTO 3aKOHO/IaTebCTBa %,
Taxxe npu 3aaBneHnn B PO 1cka K MOHONONNUCTY NMPAMbBIM IIOKYyTIaTe/IeM HeT
3alrpera Ha MCIO/Ib30BaHMe OTBETYMKOM BO3Pa)KeHIsI, OCHOBAHHOI'O Ha TOM, 4TO
VICTel] ITePe/IO>KIT YacTh CBOUX YOBITKOB Ha COOCTBEHHBIX KOHTPAreHTOB B XOfie
IIOC/IeAYIOLIVIX CHeOK (Bo3paskeHMs pass on defense).

Yro xacaeTcs BO3MOXKHOCTM IIPebsAB/IEHN TPYNIIOBbIX MICKOB, BBITEKAIOLIX
13 (paKTOB HapyIIEHMIT aHTVIMOHOIIOJIbHOTO 3aKOHOJIAaTe/NbCTBA, TO B Poccum o
OTHOCUTEIHO HeJJaBHETO BPEMEHU JIefICTBOBAJI MHCTUTYT OOBIYHOTO IIPOIiecCy-
aJIbHOTO COYyYacCTHsA ¥ BO3MOXKHOCTD ITPeJbsAB/IEHN S UMYILeCTBEHHDIX IPYIIIOBbIX
JICKOB 3aKOHOJIaTe/IbCTBOM He IpeflycMaTpuBanach. OfHAKO IOCTENeHHO B I0pU-
AMYeCKOl HayKe Bce OosIblilee pacIpOCTpaHeH e TOTyYnI0 MHEHE O HeOOXO/1-
MOCTM 3aKOHOJaTe/IbHOTO 3aKpeI/IeHNs JaHHOTO BUJA MCKOB, ¥ CUTYallMs CTana
MEHATbCA B [10/1b3y X HOPMATUBHOI'O IIPY3HAHMKAL.

B nacrosamee BpeMs B cooTBeTcTBUM ¢ PeiepanbHbIM 3aKOHOM OT 18.07.2019
Ne 191-®3 «O BHeceHUM U3MEHEHUI B OT/IE/IbHbIE 3aKOHOaTeIbHbIe aKThl Poc-
cniickoit @epeparyvi»'? 6bUIM BHECEHBI M3MEHEHNA B IaBy 28.2 ApOUTPasKHOTO
IpoleccyanbHOro Kojekca Poccuiickoit @epepanuu (ganee — AIIK P®) un mo-

2 Cm.: Pazpsacuenne IIpesuanyma @PAC Poccun or 11.10.2017 Ne 11 «Ilo onpenenenuio pas-
Mepa YOBITKOB, IPMYMHEHHBIX B pe3y/IbTaTe HapyIIeHNs aHTMOHOIIOIbHOTO 3aKOHOJATe/IbCTBA»
(yrB. mporokonom ITpesuguyma PAC Poccun or 11.10.2017 Ne 20) (JOKyMeHT OmyOIMKOBaH He
6p11) // CIIC Koncynbrantllmoc.

3 ®epepanbHblil 3akoH 0T 18.07.2019 Ne 191-®3 «O BHeceHUN M3MEHEHMII B OT/je/IbHBIE 3a-
KOHoOfiaTebHble aKThl Poccuiickoit Pepepauyn» // C3 PD. 2019. Ne 29 (u.1). Cr. 3858.
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OaB/reHa HOBas I7aBa 22.3 B I'paskgaHCKUII IpoIieccyanbHbli Kofeke Poccnitckoit
Depepauyn (ganee — I'TIK P®). Ta u gpyras r1aBbl IpefycMaTpuBaIOT BO3MOXK-
HOCTb IIPe[bsIB/ICHNs IPYIIIOBBIX MICKOB B apOUTPaXKHOM U TPAXKJAHCKOM CYZ0-
IIPOM3BOJICTBE, OCHOBAaHHBIX Ha MOfie/nu opt-in (y4acTHMKaMy pasbuparenbCTBa
IO TPYIIIOBOMY MICKY MOTYT OBITH JIMIIb T€ WIEHBI IIOTEHIIMATbHON TPYIIIbI, KO-
TOpbIe IPAMO U3bABWIN XKe/TaHMe IIPUCOMHUTHCA K IPYIIIOBOMY TpeOOBaHUIO).
[ToMuMO 3TOrO, pacCMOTpeHME TPYIIOBBIX MCKOB PErTaMeHTHMPOBAHO TaKXKe
cT. 42 Kopekca afMMHUCTPaTUBHOTO cyfonpousBopactsa Poccuiickoit Depepa-
i (anee — KAC P®), ycranasimBaromieil mpouenypy oopaijeHns ¢ KOJUIeK-
TYBHBIM [MUHVICTPATVBHBIM MCKOBBIM 3asBJ/ICHMEM B 3alVUTY IIPaB 1 3aKOHHBIX
VIHTEPeCOoB TPYIIILI 1. BMecTe ¢ TeM, IpaKTUKa pacCMOTpPEHN el [0 TPYIIIIO-
BBIM ¥IcKaM B Poccym b popmmpyercs.

B cBA3M ¢ 9TUM BO3HMKAET CEPbE3HBINl BOIIPOC O JONYCTUMOCTY BOCIIPUATHUA
B Poccun monoykeHnit aMepuKaHCKOTO 3aKOHOJIATeIbCTBA, KACAIOIINXCS 3allN-
TBI IIpaB JINI], HAPYLUIEHHBIX B pe3y/IbTaTe 3allpelleHHO aHTVMOHOIIOIbHBIMU
HOpMaMI JesATeNbHOCTU. B Xofie pasBepHyBIIeics 110 9TOMY IIOBOAY Cpefiy Clie-
IVIIMICTOB HayYHON AMCKYCCMM BBICKA3aHBI pas/inyuHble MHeHVA. [IpoTMBHMKM
[epeHeceHNns HOPM aMePUKAaHCKOTO aHTVMOHOIIOJIBHOTO 3aKOHOJ[ATe/lIbCTBA B
POCCHUIICKYIO IIPABOBYIO JIe/ICTBUTE/IBHOCTD YKA3bIBAIOT, YTO B3bICKaHE YOBITKOB
B OTE€YECTBEHHOM TPaXKIAHCKOM IIpaBe HOCUT KOMIIEHCATOPHBII XapaKTep, I03-
TOMY B C/Ty4ae 3aMIMCTBOBAHNS II0/I0>KEHNI O KPATHBIX IITPaHBIX YOBITKAX pedb
OyzmeT MATU y>Ke He O KOMIICHCAIMM ITOTePb, @ O HaKa3aHuy HapyummTens. Takoe
B3bICKaHJMe YOBITKOB B IT0JIb3y YAaCTHBIX JIMI[ BCTYIAeT B KOJUIM3UIO C afIMUHIU-
CTpPAaTMBHBIMU IITpadaMu 1 MOXKeT IIPUBECTY K HAPYLIEHNIO 3alIpeTa Ha BOHOe
IpUBJIeYeHNEe K OTBETCTBEHHOCTH, a HaJje/IeHVIe YaCTHOTO CyObekTa QyHKIMAMM
OpraHa TOCYJapCTBEHHOJ BJIACTM IO IIPVMEHEHUIO Mep OTBETCTBEHHOCTY IIPO-
tuBopeunt Koncrurynum P® [Kosanesa O., 'anees b., 2013: 40-49].Otmeuaercs
TaK>Ke, 4TO KOJUIEKTVBHBIE MICKY 10 MOJie/ii Opt-out BKYyIIe CO ITpadHBIMU YOBIT-
KaMJ, HeOTPaHNYEeHHBIMI pa3MepaMyi «TOHOPApOB yCIexa» IpeNCcTaBUTeNel 1
HEIIPOIIOPLMOHAIBHBIM paclpefie/ieHneM CyleOHbIX PacXOfIOB CO3MAIOT PUCKM
VICKYCCTBEHHOTO pasfyBaHNsl CyMM JMCKOBBIX TPeOOBaHMII U 3/10yIIOTpeOIeH NI,
4TO HelpyeMnieMo i Hauteit ctpansl [Kynuk 5., 2013: 18].

[pyrue aBTOpBI, HALIPOTUB, IIOJIATAIOT, YTO OCOOEHHOCTY YACTHOIIPABOBO-
ro IpUMEHEeHNsI aHTMMOHOIIONBHOTO 3akoHopaTenbcTBa CIIIA mosBonsioT emy
ObITh caMbIM 3¢ (EKTUBHBIM B MUPe Ha CETOJHSAILIHNI [JeHb, U 9T 0COOEHHOCTU
MOTYT OBITh BOCHPMHATHI JyIsI HMOBBILEHNA 3PQPEKTVBHOCTY OTEYeCTBEHHOTO
AHTMMOHOIIOJIBHOTO 3aKoHomarenbcrBa [baxaesa A.B., 2015: 78]. B wacTHOCTH,
mrpadHbie YOBITKM MOTYT OBbITh BecbMa 3¢ PeKTUBHBI 11 60pbObI C OTHOCKUTEIb-
HO MeJIKVMMU IIPAaBOHAPYIIEHNAMM, COBEpIIAeMbIMI «B IIPOMBIIITIEHHBIX MaCIIITa-
6ax» [bynpymu C.JL., 2013: 36].
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[To aTOMy TOBOZY HEOOXOAMMO OTMETUTH Cilefyioiee. Poccuiickass 9KOHO-
MUKA JJOCTATOYHO MOHOIIO/NM3VPOBAHA, YaCTh MOHOIIOJINII JaKe Jieranu3oBaHa
3aKOHOZaTeneM (B YacCTHOCTY, eCTeCTBeHHble MoHomonuu). OT HempaBoMep-
HBIX JIeJICTBUII MOHOIIONINCTOB — Oy[b TO OIEPAaTOPbI COTOBOII CBSI3M, IPOJO-
BOJIbCTBEHHbBIE PUTEIEPBI MM POU3BOAUTENN TOPIOYe-CMa30YHbIX MaTepua-
JIOB- ylIep6 MOXKeT IPUYMHATBCA O0/IbIIOMY uncty . [Ipu aToM npeceyenne
IPOSIBJIEHNII MOHOIONMCTUYECKOI [esATe/IbHOCTY aHTMMOHOIIO/IBHBIM OPTaHOM
JIaJIeKO He BCerfia BiievyeT 3a COO0JI BOCCTAaHOBJIEHVE TOCTPAAaBLINX VIMYIIIeCTBEH-
HBIX MHTEPECOB KOHKYPEHTOB /MO0 KOHTPAreHTOB HAPYLINTE/IA, IIOCKOJIbKY aH-
TYIMOHOIIOJIbHBIN OPTaH, IPeXK/ie BCero, OTCTauBaeT NyomaHble nHTEepechl. Crre-
IyeT COIIACUTBHCS ¢ MHEHMEM, YTO B HACTOsIIee BpeMs 3a4acCTyI0 «HeT SICHOCTY B
IIPYMEHEHUY COOTBETCTBYIOIX YaCTHOIPABOBBIX Mep 3allMThI IIPaB, MOPasKeH-
HBIX B pe3y/ibTaTe HapYIIeHMs aHTVMOHOIIOJIBHOTO 3aKOHO/ATeNbcTBa» [Eropo-
Ba M.A., 2017: 5], a my6/muHO-TIpaBOBast 3alyuTa FPAXKJAHCKIX IIPaB HeCIIocoOHa
IIO/THOCTBIO PeLINTD ITpo6ieMy obecriedeH st IIpeBeHINM TPABOHAPYIIEHMI 1 3a-
IMIEHHOCTU TaKMX MpaB. DTO 00yclIaBIuBaeT HeOOXOMMOCTb COBEPILIEHCTBO-
BaHMs MHCTUTYTA TPAX/JAHCKO-TIPAaBOBOJ OTBETCTBEHHOCTH JINLI, IIPYYMHMBIINX
Bpefl B pe3y/bTaTe HapylleHNs aHTMMOHOIIO/IbHBIX 3anpeToB [MonyaHoB A.B.,
JTo6anos P.M., 2018: 43].

KoHeuHO, oTeyecTBeHHOE IpaX[JaHCKOe IPAaBO MCXOAUT, HpeXJe BCero, u3
KOMIIEHCAI[IOHHO-BOCCTAHOBUTE/IPHOTO XapaKTepa IpPVMEHSIeMBbIX K IIpaBOHa-
PYLINTENI0 Mep OTBETCTBEHHOCTH, OJJHAKO YTBEPXK/IeH)Ee O TOM, YTO POCCUIICKO-
MY IPaBOIOPSAKY YYX/IO0 B3bICKaHVE B IIOJIb3Y YaCTHBIX CYOBEKTOB IITpadHBIX
CBEPXKOMIICHCAIIVIOHHBIX CAaHKIVI, He BIOTHE cipasefmBo. IIpumepamm Ta-
KX CAaHKIUI MOTYT BBICTYNaTh npegycMorpeHHas cT. 394 'K PO mrpaduas He-
YCTOIIKa, a TAK>Ke YCTAHOBJIEHHBIN II. 6 cT. 13 3akona P® ot 07.02.1992 Ne 2300-1
«O 3amuTe npas noTpebutesneii»* mrpag B pazmepe 50% OT CYMMBI, B3bICKaHHOI
B II0JIb3Y NTOTPeOUTEIsA, KOTOPBIIT IPUCYX/JAETCS 32 HEY/IOBJIETBOPEHME B 10OPO-
BOJIBHOM IIOPsIfIKe ero TpeOOBaHMII U B €0 M0JIb3y. Takoii mrpad B HacTosAllee
BpeMsI LIMPOKO MPUMEHSIETCS TPV BBIHECEHNH PELIeHNI TI0 fie/iaM O 3all{/ATe IPaB
noTpebuTeIeil M BBICTYIIAET JOTIOTHUTEIbHO rapaHTyell JOOPOBOIBHOTO YOB-
NeTBOpeHus ux TpeboBanuil. [IpecraBisercs, 4To aHAJOTMYHBII IITpad B Byje
OIIpe/ie/IeHHOTO IPOLIEHTa OT B3BICKAHHOI CYMMBI BIIO/IHE MOXXeT OBITh IIPeJyc-
MOTpPEH U 3aKOHOJIaTeIbCTBOM O 3all}iTe KOHKYPeHLMM B CITydae IPUYMHEHV
YOBITKOB B pe3y/IbTaTe aHTMKOHKYPEHTHBIX IVICTBUI 11 OTKa3a IPaBOHAPYILUTE-
JIs1 BO3MECTUTD VX B JOOPOBOIBHOM IOpsfKe. ITO OymeT crioco6CTBOBATD 3aMH-
TepPeCOBAHHOCTY CYOBEKTOB B 3al[MTe HAPYIIEHHDIX IIPAB 1 IOBBICUT 3P eKTB-
HOCTb @aHTVMOHOIIO/IBHOTO Pery/IMpOBaHMsL.

1 3akon PO ot 07.02.1992 Ne 2300-1 «O samure npas nmorpeburerneit» // Begomoctn Cresna
HapopHbIX fleryTaroB P® n Bepxosroro Cosera P®. 1992. Ne 15. Cr. 766.
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Kpowme Toro, 1. 1 cr. 1064 I'K P® npsMo 3akpenna BO3MOXHOCTb yCTaHOBIIE-
HYISI B 3aKOHOJIATe/IbCTBE CTy4aeB, KOT/ja IPUYMHITE/Ib Bpefia 00513aH BBIIIATUTD
IOTepIIeBIIEMY KOMITEHCALINIO CBEPX BO3MEIIEHNA Bpefia. B cBA3Y ¢ 3TUM ipyrum
BO3MO>KHBIM BapMaHTOM YCWICHMSA 3alNUTHI MMYILECTBEHHBIX IIPaB CyObEKTOB OT
HapyIIeHNII aHTVMOHOIIONIBHOTO 3aKOHOJATe/IbCTBA SBJIACTCS BBeJEHME IOI00-
HoOII KomrieHcanyn. [Tpu aToM oHa He OyeT TOX/eCTBEHHa KPaTHBIM LITPAQHBIM
YOBITKaM, yCTaHOBJICHHBIM aHTMMOHOIIOJIbHBIM 3aKoHofiaTenbcrBoM CIIIA, a 6y-
JieT ABJIATbCA CAHKIMEl, KOTOpas MO/DKHA YYMTHIBATb KaK pasMep (aKTHYecKn
IPUYMHEHHBIX MOTEpPIIEeBIIeMY YOBITKOB, TaK ¥ HEKOTOPbIe JOIOMTHNUTE/IbHbIE 00-
CTOATE/IbCTBA COBEPIICHHOTO ITPAaBOHAPYIIeHNs, (HalpyMep, Be/IM4IHA MTOTydeH-
HOJI IIpaBOHAPYIINTe/IeM IPUObUIN, XapaKTep COBEPLIEHHOTO IPaBOHAPYIIEHN,
OpraHM3aL/IOHHbIE 3aTPAThl MOTEPIIEBLIETO HA €TI0 BbIABJIEHNE, VHbIE HETATVBHbIE
VIMYIIECTBEHHbIE VM PEIyTallMIOHHbIE MOCTENCTBUA HapYIIeHNUsA, KOTOpPble MHOTA
CTI0’KHO OLIEHUTD B IeHeKHOM BbIpakeHun ). IIpuMepom moz06HoI KOMITeH caIn
BbICTyIaeT 3aKperieHHas cT. 1301 'K PD, xak 1 pAfoOM Ipyrux HOpM, peryinpy-
IOLIMX OTHOIIEHNS B cepe MHTEUIEKTYalIbHBIX IIPaB, KOMIIEHCAIMA 34 Hapyllle-
HIle COOTBETCTBYIOLIVX VICKTIOYNTE/IbHBIX IIPaB. TakKe BO3MOXKHOCTb B3bICKaHMA
KOMIIEHCal[uy IIPeJyCMOTPEHa, HanpuMep, PepepanbHbIM 3akoHOM 0T 30.04.2010
Ne 68-D3 «O xoMIleHcal MM 3a HapyllleHMe IIpaBa Ha Cy/IOIPOM3BOJICTBO B Pa3yM-
HBIII CPOK VIV IIPaBa Ha MCIO/IHEHNUe CyIeOHOTO aKTa B pa3yMHBIIl CPOK»'°.

YT0 KacaeTcss KOHKPETHOTO pa3Mepa TaKol KOMIICHCALIUN, TO OH MOYXKeT ObITb
YCTaHOBJIEH KaK B IIPOLI€HTHOM, TaK M B ICHEXXHOM BBIPa>KEHUN W/IN, HAaIIpUMep,
BO3MOJKHO YCTAHOBJIEHME KOMIIEHCALlUM B IIpefie/lax IIOTy4YE€HHON KOMIaHMueNn
npubBUIM 32 IEPUOJ, HAPYIIEHMs 3aKOHOJATEbCTBA O 3aLINTe KOHKYPEHLIMN.
B cBOe Bpemsi B I0pUINYECKOIT TUTEPATYPe Y>Ke 00CYKacsi 3aKOHOIIPOEKT, pas-
paboranHblit PenepaTbHON aHTMMOHOIIONBHOM CTy>X6011 PD, 0 BBeeHNN KOM-
MEHCAllMY 332 HEKOTOpbleé HAapyUIEHMSA aHTMMOHOIIONBHOTO 3aKOHOJATENbCTBA
[EropoBa M.A., Kunes A.IO., 2015: 30-35], ojHaKO OH BCTPETIUI MHOTO KPUTUYE-
CKMX OT3BIBOB J peajn3oBaH He ObUL BMecTe ¢ TeM, B CMJTy C/IOXKHOCTY JJOKa3bl-
BaHMA YOBITKOB, 0COOEHHO ITOHECEHHBIX (PU3MYECKUMM JIMIIAMY IPU MAaCCOBBIX
HapyLIeHNAX 3aKOHOJATe/NbCTBA O 3alUTe KOHKYPEHIIMM, YCTAHOB/IEHNE TaKOM
KOMITCHCAI[UY B 1Ie/IOM IO3UTUBHO OTPA3MIOCh OBl Ha 3allNTe UMYIIeCTBEHHBIX
UHTepecoB CyObeKkToB. bojee TOro, B YCIOBUAX 3aKpeIUIEHNA B COBPEMEHHOM
POCCHIICKOM 3aKOHOZATE/IbCTBE ITPaBa Ha 3asBJIEHME TPYTIIIOBIX MICKOB Ha/ln4me
IIPOCTOTO MeXaHM3Ma pacyeTa aHTMMOHOIIOIbHOI KOMIIEHCAI[MY MOITIO ObI crie-
JIaTh YaCTHbBIE VICKM BOCTPEOOBAHHBIM MHCTPYMEHTOM IIPOTMBOJEIICTBYIA HApPY-
LIEHVAM aHTMMOHOIIO/IBHOTO 3aKOHO/IaTe/IbCTBA.

!5 ®epepanbHbIil 3aK0H 0T 30.04.2010 Ne 68-P3 «O koMmeHcanyyu 3a HapylIeHNe IIpaBa Ha
CY[OIIPOU3BOACTBO B PasyMHBII CPOK VIV IIpaBa Ha MCIOJHEHME CYAeOHOro aKkTa B pasyMHBII
cpok» // C3 P®. 2010. Ne 18. Cr. 2144.
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Yo KacaeTcs OLeHKM IPEJyCMOTPEHHO COBPEMEHHBIM POCCUIICKMM IIPOLIEC-
Cya/IbHBIM 3aKOHOJATENbCTBOM MOJIE/N IIOa4ull ¥ paCCMOTPEHMS IPYIIITOBbIX VC-
KOB, TO aMepMKaHCKas MOJieNIb IPYIIIOBOIO CY/IONIPOM3BO/ICTBA, TaK Ha3bIBaeMasl
cucrema opt-out actions, B 60IblIell CTENIEHN CTUMY/INPYET YaCTHOE IPaBOIPHU-
MEHEHNE U YAEeP>KMBaeT KOMIIAHNY OT HaPYLIEHM aHTMMOHOIIO/IbHOIO 3aKOHO-
[aTeNnbCTBa.

3aknouyeHue

Cospanne a¢dexTBHOrO 1 cOaTaHCHPOBAHHOTO IIPABOBOTO MeXaHN3Ma, 00e-
CIIEYNBAIOIIETO BO3MOXKHOCTD YIOB/IETBOPEHNUsI MMYILECTBEHHBIX TpPeOOBaHMII
HOTEPIIEBIINX U OCHOBAHHOTO Ha HEOOXOVIMOCTY 3aIUThI KaK MyO/IMIHBIX, TaK 1
JaCTHBIX MIHTEPECOB, SIB/IIETCS OJJHOI 13 BaXKHEJIIINX 3a/1ad IIPAaBOBOTO PEry/Impo-
BaHN:A OTHOILEHWIT KOHKypeHUu. [IJIs1 peliieHs Takoit 3aiauyl 60/IbIlIoe 3HaUeHe
VIMeeT MCCIIefIoBaHMe 3apyOe>KHOTO OIbITa aHTMMOHOIIONIBHOTO IIPAaBOTBOPYECTBA
VI IpaBOIpYMeHeHN:A. TaKoil OIbIT, KaK IO3UTUBHBII, TaK M HETATVBHBIIA, C/IeyeT
Y4UTBIBATb IPY JATbHENIIEM COBEpPIIEHCTBOBAHUY POCCUIICKOTO 3aKOHOJATEb-
CTBa O 3aliuTe KOHKypeHIM. [Ipy 3TOM, HeCMOTpsl Ha HalmM4Me OIpeleTeHHbIX
JTOKTPVHA/IBHBIX HPVUHIVIIOB U IIOJIOKEHMI, JISKAIVX B OCHOBE CUCTEMBI pOC-
CUIICKOTO TPaXIAHCKO-TIPABOBOTO PETY/IVPOBaHNs, He ClIefyeT KaTeropidecKu
OTBepraTh HEIUIOXO 3aPEeKOMEH/IOBABIIYIO Ce0s B TeUeHMe JUINTEIbHOTO BpeMeHM
aMepMKaHCKYI0 MOJe/lb 4aCTHOTO aHTMMOHOIIO/IBHOTO IpaBonpuMeHenus. Vic-
[I0/1b30BaHMe TAaKUX IIPABOBBIX CPENCTB, KOTOPbIE YK€ M3BECTHBI POCCUIICKOMY
IPaXIaHCKOMY 3aKOHOZIATeIbCTBY MU BIIOTHE MOTYT OBITD alalliTPOBAHBI K POC-
CUIICKOMY IIPABOIIOPSZKY, IO3BOMUT 3¢ PeKTUBHO 3alyIaTh HApYyIIeHHbIe IIpaBa
B IIOPSifIKe TPOKHAAHCKOTO CY[JOIPOU3BOACTBA U OyZieT CIIocOOCTBOBATD Ja/bHElI-
IIEMY PasBUTHIO IIPAKTUKY IIPebsAB/ICHS ICKOB, OCHOBAaHHBIX Ha HECOOIOeHNN
HOPM 3aKOHOJaTe/IbCTBA O 3all[YITe KOHKYPEHIVIN.
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