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OUHAMUMKA ITPABOIIOHVIMAHNSA

B AHTUYHOCTMU:

OT ®UJI0CODUU ITPABA JIPEBHEN I'PEIIUU
K IOPUCITIPYAEHIIVA JPEBHET'O PUMA

Hapexxpa BacuibeBHa BpstHUK

IokTop Gunocodckux HayK,

npodeccop Kadenpbl OHTOIOTMM U TEOPUM TIO3HAHMS AenapTameHTa bunocodun
Vpanbckoro dhemepansbHOTO YHUBEPCUTETa

umenu [Tepsoro IIpesungenta Poccun b.H. Enbplivina,

r. Ekatepun6ypr, Poccusi. E-mail: vastas07 @mail.ru

Matepuan nmoctynui B pegkosaeruto 13.07.2017 r.

Ha py6eske XX-XXI BB. (KaKk " CTOJIeTMeM paHblile) B Poccuy Bo3poskaeTcs: 1uTepaTypa
o ¢gmiocodpum mpasa, KOTOpasi HalleJleHa Ha OCMbICJIEHVE PagUKaIbHbIX U3MEHEHU B
MpaBoBOIi chepe U MpeogoneHMe Kpu3suca MPaBOCO3HaHUS. B cTaTbe 060CHOBBIBAETCS
Te3UC O TOM, YTO B TePEIOMHbIE MOMEHTBI U B 00/1aCTM MTPABOBEIEHMS, M B TIPaBOBOI
MpaKTMKe OTeUeCTBEHHbIE U 3apyOeskKHbIe MCCIeI0BaTeM 06PaNIAlTCS K pPUMCKOMY ITpa-
BY KaK BepIIYHE aHTUYHOrO IIPAaBONOHMMAaHMS, KaKk OCHOBAHMIO NIPAaBOBOTO Pa3BUTHUS
COBpeMeHHbIX TOCYyIapCTB. DMIMUPUUECKUM MaTepuagom st Gpunocodpckoro ocMpicie-
HMSI aHTMYHOTO TIpaBa CTalu uccienoBaHust J. AHHepca, JK.-I1. BepHahna, I.B.®. T'erens,
N.A. TTokposckoro, O. lllmeHrnepa, I. [llepuieHeBrYa. ABTOpCKas MO3ULMS 3aKIIOUALTCS
B 060CHOBaHMM TOTO, YTO aHTUYHOCTH ITOCTEIOBATENBHO OT IPEYECKOTO K PUMCKOMY ITe-
puoay cosnasia Bce BO3MOXKHbIe (popMbl puytocodum mpaBa, KOTOpble BO3HMKAIN JIMOO
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u3 bunocodun, 1160 U3 wpuUcIpyaeHIu. [IpuBeIeHbl apryMeHTbI B T0b3y MpU3HA-
HMSI €CTeCTBEHHO-TIPaBOBOJ HAIpaBJIeHHOCTM KaK 001iero Bektopa (umaocoduu mnpasa
rpedeckoro mepuona. ®mrocodckuii KOHTEKCT APEeBHErpeueckoro MOHMMAaHMUS ITpaBa
oTIpeeNseTcss KOCMUYEeCKMM 3aKOHOM (NOMOS), KOTOPbIi COMpsiraeTcsi C HpaBCTBEHHO-
9TUYECKOi XapaKTepUCTUKOI — cnpasednu60cmeio, KOTa Bce rpaxkJaHe BOCIIPUHUMAIOTCS
Kak paBHbIe (isoi). YeTKoro paszmeneHus Ha CTOPOHHUKOB (hu1ocoduy MO3UTUBHOTO IIpa-
Ba 1 Gbumocodum eCTeCTBEHHOTO TpaBa B IpevyecKuit mepuoj aHTUYHOCTY He MPOM30IILIO.
B cTaTbe MpoBeAeH aHAN3 OTINUYUTETbHBIX YePT PUMCKON OPUCTPYOEHIINN, K KOTOPBIM
OTHOCATCA TEXHOJIOTUMYHOCTD, HpI/IKJIa,I[HOIZ XapaKTep M KOHKPETHOCTb. OTnuunuTenbHbIe
YepThl PUMCKOI I0PUCTIPYLEHIMM 00001€HbI TAKUM MOHSITUEM, KaK N03UMuU8HOCM®b TIpa-
Ba. BoIsiB/IeHbI IPUUMHBI U CIeCTBUSI TpaHCchOpMaly HalMOHAIBHOTO I'PaskIaHCKOTO
rpaBa (jus civile) B amoxy umrmepun B mpaBo HAponIoB (jus gentium). JJOTIOTHMB HALIVO-
HaJIbHOE TPaKJaHCKOe MPaBo IIPABOM HAPOMIOB, PUMCKAsl OPUCIIPYAEHIMS CO3/aia 0COo-
oyio popmy punocodun mpaBa — 310 puocodust MO3UTUBHOTO MTpaBa, BhIpacTawlas He
u3 ¢punocodun, a U3 IPUCTIPYIEHINA.

Krniouesble cnosa: eCcTeCTBEHHOE/TIO3UTUBHOE MPABO, IOPUAMYECKAS TeXHMKA, PUMCKAst
I0pPUCTIPYAEHINS, TPaBONIOHMMaHue, humocodust mpasa.

AKTyaJIbHOCTB O0OpallleHMsi K pPUMCKOMY IpaBy. B o6acTy oTeuecTBeH-
HOTO TpaBornoHuManus pyoeska XX-XXI BB. Helb3sT HE OTMETUTh OYEBUIHO
TEHIEHIMM — TIOSIBJIEHUSI M TIOCTOSTHHOTO HapallyBaHUSI JIUTEPaATyphl (Y4eo-
HOJ ¥ Hay4HOI1) 1o dhmmocodmm mpasal (3a BeCb COBETCKUIA ITePUO, TO eCTh 10
1990-x rT., B cTpaHe paboT 1o puaocoduu mpasa GakTUUeCcK He 6bII0); 3Ta 06-
JIACTh 3HAHUST MHCTUTYIIVIOHATBHO 0QOPMIISIETCS (CO3AAaHbI MHCTUTYTHI (DMUII0CO-
¢uu u npasa B CO PAH u YpO PAH, BIXOIAT ITepUOANYECKIE U3TaHUSI U OP.).
OG6BsICHEHVE 9TOMY JIEXKMT HA ITOBEPXHOCTH : B POCCHM MMPOUCXOIAT paguKaTbHbIe
M3MeHEHMS He TOJIIbKO B COIMAIbHO-3KOHOMMWYECKO, HO ¥ B IIPaBOBOIt cdepe.
Hosast Koucturtynust (1993), pedopmsl B yronoBHoMm (1997), rpaskmarckom (1995)
¥ OPYTUX OTPAC/ISAX MpaBa TPeOYIOT MOHMMaHMS OCHOBaHUIT hopMupyomeics
MIPaBOBOV PEaIbHOCTH, €e CPaBHEHMSI C CYIIeCTBYIOIIMMYM TPAaBOBBIMY CUCTEMA-
MU — BCe 3TO BBIXOAUT 3a MpeAeabl KOHKPETHBIX OTpacjieli mpaBa U COCTABIISIET
npeameT ¢pusiocodun npasa.

CxiappiBaloOmasicss CUTyalyuss BO MHOTOM HAamnOMMWHAaeT HPOUCXOOUB-
mee B IpaBoBemeHuyu Ha pybexke XIX-XX BB., KOrma yYaCTHUKM TeX COOBI-
tmit (H.H. Anekcees, b.H. Unuepun, I1.1. HoBroponues, ®.M. TapaHOBCKMIA,
W.A. nbyH U Ip.) KOHCTATUPOBAIN KPU3UC IIPAaBOCO3HAHMS (€TI0 «3aTMEHME» U
«pasJioKeHMe», MpeBpalleHye B «60IbHOE ITPaBOCO3HAHME» U T.I1.) U B 9TOV CBSI-
3 HACTaMBa/IM HA BO3poOkAeHMM (prtocoduu mpasa, o[ KOTOPOi IMTOHMMAIIN
eCTeCTBEHHOE TPaBo, OTOIBMHYTOE U, Ka3a0Ch Obl, TOAABIEHHOE TTO3UTUBUCT-

1Kepumos [I.A. OcHoBbI punocoduu mpasa. M., 1992; Manuuosa U.I1. dunocodus
npaBa (0T MetausuKu K repMeHeBTHKe). EkaTepunoypr, 1995; Backun 0.4. Ouepku
dwnocodun npaBa. CeikThIBKAp, 1996; IMepmsakoB I0.E. Jlekuuu mo dumocodpun mpasa.
Camapa, 1995; Hepcecsui B.C. ®mnocodust nmpasa. M., 1997; Tuxoupasos }0.B. OcHo-
BbI punocoduu mpasa. M., 1997; AnekceeB C.C. ®unocodus mpasa. M., 1998; IkoHHMU-
koBa I.W., JIsmenko B.I1. OcHoBbI dunocodun npasa. M., 2002; Adounacuu E.B., duan-
KuH A.B. ®unocodus npasa. HoBocubupcek, 2006; Manaxos B.I1. ®unocodus mpasa. M.,
2007; vt op. (paboThl IPUBEOEHBI B XPOHOJIOTMYECKOM MOPSIIKE UX U3TaHMS).
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CKMMMU T€YeHUSIMU, BBICTYIIaBIIMMM OT JUIlA I0PUCTIPYAEHIIUMM U CaMOit TpaBo-
BOJI peasibHOCTHM. [IpyUMHa MTOJOOHOTO COCTOSIHMS (KOTOPOE OXBATUIIO B TO Bpe-
M1 He Tonbko Poccuio, Ho 1 3anagHyo EBpoIty) B TOM, UTO «TOCIOCTBYIOIIAS ...
rosnoxkuTenbHast uiocodus Mpu3HaeT, YTO MbI ... He MMeeM HU MaJieiIiero mno-
HITUSI 0 MeTadu3MuecKoil IIpMUpoIe YeloBeKa, U3 KOTOPOi BbITEKAIOT ... IIpaBa.
U nyxoBHasl TMYHOCTD, ¥ CBOMCTBEHHAs el cBOGOIA BOJIM — BCE 3TO CUMUTAETCS
MeTadu3uUecKMMM 6peaHIMIU, KOTOpbIe HaJO6HO BRIKMHYTh 32 60pT» (UnuepuH
1998: 25). Ha3BaHHas mpu4yMHa Kpu3yca MpaBoCO3HAHMS HOCUT CyTy0o meope-
muueckuli XxapakTep, HO OHa MMeeT MPeIITOChIIKOM ¥ BaskKHbIe KM3HEHHbIE 06-
crosiTenbeTBa. FOpucThI-huaocods! CBSI3bIBAIOT KPU3MC ITpaBoco3HaHus B Poc-
CUY YKa3aHHOTO Mepuoa ¢ Heo6X0aMMOCTbIO POBeIeHNS ITyOMHHBIX pedopMm
Bcex cdep KU3HU 06IIecTBa, KOTOPbIe MTOJIKHBI ObIIM ITOCTIEIOBATh 32 OTMEHOI!
KpPEeroCTHOTO MpaBa, HO GbLIN JIMIIb HAaYaThl, a II0 CYTU He pPeai30BaHbl.

Yro kacaetcs 3amajga, To, C OOHOM CTOPOHBI, K Hauany XIX cTosmeTus oT-
IebHBI YeI0BeK, MHAWBUI, C €r0 CTPeMJIEHMEM K CBOOOE B 9KOHOMUYECKOIA,
TTOJIUTUYECKOI, PeJTUTMO3HOM Y MHTEIEKTYaIbHOI KM3HY CTaHOBUTCS Oasuc-
HBIM 3JIEMEHTOM KOHCTUTYLMOHHOTO YCTPOMCTBA TOCYJAapCTB HOBOTO THUIIA.
W poctuxkeHust B npagosoii chepe HapsAy C HAYUHO-TEXHMUECKUM ITPOrPECCOM
3aJIOXKUIM OCHOBBI TOTO, UYTO CETOJHS Ha3bIBAIOT COBPEMEHHBIM TUIIOM LIMBUIU-
3auun. Py vcciemoBaresieii OIeHMBAIOT COOBITHUS, TPOU3OIIeIINe B TPaBOBOIi
SKM3HM B YKa3aHHbIN Nepuo/l, Kak peBOMIOLMIO B paBe. Ho, ¢ opyroii — B cepe-
nuHe XIX cronetust K. MapKc KOHCTaTUPYeT, UYTO CBOOOIA MHAMBYIA B YCJIOBUSIX
KaIMTaIMCTUYECKOTO CIToco0a Mpou3BoaCTBa 060paunBaeTcs pabetsoM. U ecsin
B «DKOHOMMUYECKO-(punocodpckux pykomucsx 1844 r.». pabCcTBO KOHKPETU3U-
pyeTcsl abCTpaKTHO-GMI0COPCKO KaTeropueii «0TUyKIeHUsI», TO yKke «MaHu-
dect KommyHucTHUecKoii maptum» (1848) mpusbiBaeT K 06beIVMHEHNIO TIPOJIe-
TapueB BCeX CTPaH U K peBomioluu. CTOIKHOBEeHME HAa3BAHHBIX TEHAEHLUIA U
CBUIETeNbCTBYET O KpU3Mce MPaBOCO3HAHMSI eBPOIeiCkuX Haluii. Pa3Be He B
«OOJIPHOM CO3HaHMUM» POAMIACH MbIC/Ib O BO3MOKHOCTY OTMMpPaHMs MpaBa, Kak
¥ TOCYIapCTBa, IMTOCKOIbKY OHM SIKOOBI GYpiKyasHbI IO CBoeit mpupoge. U aTot
COLIMAbHBIN SKCIIEPUMEHT KOMMYHUCTUYECKUI PeXXUM HaMepeBaJICsS peann3o-
BaTh, IOITyCKasi BO3MOKHOCTb COLIMATIBHOTO MOPSIAKA 6e3 ITpaBoOIopSIAKa.

B moucke BbIXOHa M3 Kpusyca Kak B 00JIaCTM TEOPUM, TaK M B MPaBOBOIA
MIpaKTVKe OTeUeCTBEHHbIE U 3apyOesKHbIe MCCIeqOBaTeM 00pallaloTCs K pUM-
CKOMY TIpaBy, SBUBIIEMYCS 3aBepIIAI0IMM 3TalloM M OGHOBPEeMEeHHO BepIIMHOMI
aHTUYHOTO MpaBOMOHMMAaHMS. [IpuyeM 3TO XapakTepHO Kak [Jisi HbIHEIIHero
IepexogHoro mepuona B P®, Tak u IJjisl OTMEUEHHOTO KPU3UCOM pyOeska Ipebl-
IYyIIVX BeKOB. Hioke TpuBemeHbl apryMeHThI IBYX IOPUCTOB-UCTOPUKOB (TPYIbI
KOTOpbIX oTmenseT 6omee 80 jieT) B MOJMb3Y 3HAUMMOCTM PUMCKOTO IpaBa. Ux
aprymMeHThl 06 aKTyaJIbHOCTM PMMCKOTO IpaBa HACTOIBKO GIM3KMU, UTO MOKET
CJIOKUTBCS BIleUaT/IeHNe, UTO OHM OLIeHMBAIOT OJVH U TOT 3Ke Mepuof, OOGHU U
Te ke COOBITHS.

[TepBbIit 13 HUX, MIBEACKUI UCTOPUK TpaBa J. AHHepC, HaMeuaeT elIuH-
CTBEHHO BO3MOKHBINM MYTh Pa3sBUTUSI COBpPeMeHHOI Poccum B HarpaBaeHUM
«bonpioit EBporbl»; pUMCKOe MpaBoO, CUNTAET OH, AOKHO CTaTh OTIPABHOM
TOYKOJ ¥ OCHOBaHMEM 3TOTrO IBYOKeHMs. OH 06 9TOM muIIeT Tak: «Llesb KHUTU
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“UcTopus eBpoIeiickoro mpasa” 3aKjl04aeTcs B TOM, YTOObI OKas3aTh COmeii-
CTBME POCCUICKMM IOPUCTaM B M3YYEHUM UCTOPUKO-IIPABOBBIX MPEIIOCHIIOK
06pa3oBaHMsI 3aIaJHOEBPOIIEIICKOTO MMPAaBOBOTO TOCYapCTBA, MEMOKPATUM U
PBIHOYHOTO X03S/CTBax. 11 pOCCUIICKOTO U3IaHMsI OH 0C060 MogUepKUBaeT: «S1
CTapascsl OTBETUTD Ha CIeAyIolye BONPOCHI: I0YeMY PUMCKOE MpPago ... MMeeT
Takoe 60/IbIlIoe 3HAUEHNE B KaUeCcTBe MCTOUHMKA ITPAaBOTBOPYECTBA U 06pasia
IlaKe B HacTosIiee BpeMsi?» (AHHepc 1994: 3).

Hdpyroit uHTepecytouuit Hac aBTop, W.A. [IokpoBCKUii (OOAUH U3 SIPKUX
MpeJiCTaBUTeJIel OTEeUeCTBEHHONM LIKOMbl M3YYEeHUSI pUMCKOTrO IIpaBa, KOTopast
JOCTUIIA IIMKA CBOEro pasBUTUA Kak pa3 B nocienHue gecatuwietus XIX B.), B
1913 r. omy6/IMKOBaJ CBOJA TPY/I, KOTOPBI IO CUX ITOP CYUTAETCS HEMTPEB30Ii1€H-
HBIM I10 DIy6MHE aHaaM3a B OTEeUeCTBEHHON POMaHUCTHKe. BOT UTO roBopuTCst
B IpeauCIOBUM C XapaKTepHbIM Ha3BaHMeM «PUMCKOe MpaBo, ero 3HaueHue B
MCTOPUM NIPaBOBOTO Pa3BUTUS U B COBPEMEHHOI I0pUCIpyLeHInn»: «Bce mpa-
BOBO€ pa3BuTHe 3amnanHoi EBpomsl uaeT noj 3HaKOM PMMCKOIO IpaBa BIUIOTh
IO HACTOSIIIEro BpeMeHu. ... O6benuHsst EBpomny Ha MpakTHMKe, pUMCKOE TTPaBo
00BbEeIMHSIIO ee U B TeopeTnueckux mckauusx» (Ilokposckuii 1999: 14-15). Ho
U.A. TIokpoBCKMi1 MMeeT B BUAY He TOJIbKO EBpoITy, B IepBYIO Ouepenb ero uH-
Tepecyet Poccust. OH nutiet: «Mbl, pycCKHE ... OTCTAJIM ... B 06/1aCTy mpasa. ... U
€C/I MbI XOTUM B 3TOM ... OTHOIIIEHUY CPABHSITHCS C EBPOIIOI ... MbI JOJIKHBI ...
OCBOUTBCSI C OCHOBHBIM (PYHIaMEHTOM OOIIeeBpOIIeiiCKOro MpaBa — ¢ MPaBoM
puMcKuM. ECJIM OHO MTOBCEMECTHO SIBJISIETCSI OCHOBO I0pUANYECKOTO 06pa30oBa-
HMS, TO Y HAC JJIsI 9TOTO MpUUMH elle 6osbline» (TTokpoBckmit 1999: 15).

dunocodckue oneHKM aHTUIHOTrO npasa: O. llnenrnep u I. Hlepure-
HeBu4. Cpeayt MHOTOUMCIEHHBIX UCCIENOBAaHUIT PUMCKOTO MpaBa 0COObIi MH-
Tepec MPeCTaBISIOT Quiocockue paboThl, KOTOPbIE JOCTATOYHO penku. Ouio-
cockoe paccMoTpeHMe PUMCKOTO ITpaBa HallelleHO Ha PacKpbITHe ero CMbIC/A;
9TO OIpeflesieHNe MCTOKOB, CpaBHEHMEe C LpeBHerpevyeckyM IIpaBOM, a Takoke
BBISICHEHME eT0 BIIMCAHHOCTHU B KM3HEHHbIEe peayiuyi aHTUYHOI KylbTypbl. C yue-
TOM Ha3BaHHBIX IPU3HAKOB PMI0COPCKOro MOIX0AA Hallle BHUMaHMe MPUBJIeK-
JIX TIO3ULIMU JIBYX aBTOPOB: OOMH U3 HUX — OTeUeCTBEeHHbIN 0puUcT-dunocod
[.®. MlepmieneBny (1863-1912), npyroi — HemeLkuii MmpicauTenb O. lllnenmiep
(1880-1936).

Kasknmplit 13 HMX, 06paiiasch K MCTOPUM TpaBa, MpeciefayeT CBOU LIEN.
O.1lIneHmiep, paccMaTpuUBasi STOT BOIPOC, 000CHOBLIBAET KOHIIEIIIMIO KYJIbTYPHO-
MCTOpPUUYECKMX TUIIOB IpaBa. [IpenBapsis CBOJM aHa/inu3, OH OTMedaeT: «5 xoren
ObI MPUBECTY LUCMOPUI0 PUMCKO20 NPAsa Kak Haubosee SIpKUit MpUMep CUCTEMBI,
SIKOOBI ITPOIIIECTBOBABINEN Uepe3 IBA ThICSUETIETHUS] B HEM3MEHHOM B OCHOBHBIX
CBOMX YepTax BUJE, MEX]Y TeM KaK B JeliCTBUTEJIbHOCTU B TPeX Pa3HBIX KyJb-
TypaxX OHa MPOILIA TPU MOJHBIX MPOIEcca Pa3BUTUSI BCAKUIT pa3 ¢ abCOMIOTHO
uHbIM cMbiciioM» ([lmeHrnep 1998: 61). B cBoeM 3HaMeHUTOM MPOU3BeAEeHUN
OH MCCIEeNyeT TPU KYJIbTYPHO-UCTOPUUECKMUX TUIA TpaBa — aHTUYHOE, apab-
CKOe U 3amajiHoeBpoIelickoe. K aHTMUHOMY TUITY ITIpaBa OH OTHOCUT Irpeveckoe
U pUMCKOe TIpaBO, COOTHOCS UX TakK: «B ciaydyae rpeueckoro u puMCKOro mpasa
HEAOCTAaTOYHO YYUTHIBAETCS TOT (DAKT, UTO peub JO/DKHA UATY He 06 MX mapasi-
JIETIBHOM, HO O NOC/Ief0BaTeNbHOM cyiecTBoBaHuM» (Llnenrnep 1998: 63). Ero
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MHTepecyeT MMEHHO UX MTOC/IeI0BaTeIbHOE CYI[eCTBOBaHME, TIOCKOIbKY 0COOEH-
HOCTU TIPaBOMOHMMAHMUS 3aBUCST OT MOAUTUKO-IKOHOMUYECKOTO HATIOTHEeHUS
(o711 HEero 3TO colMabHask CyOCTaHIINS) IPABOBbIX OTHOLIEHM; IPU Tepexoe
OT IpeBHerpevyeckoro K ApeBHEePUMMCKOMY 3Tally MPOMU3OLUIM CYLIeCTBEHHbIe
M3MeHEeHMSI B «COLMATbHOM Cy6CTaHIIMN», TIOBIMSIBIIME Ha TIPaBo.

Kakue n3mMeHeHMsI B IIpaBe MpU 3TOM cMeHe 3TaroB o6HapykuBaert lllneH-
rnep? I[lo cyTu, oH GUKCUPYeT 3aKOHOMEPHOCTb aHTUUYHOTO TTPaBOTIOHMMAHMSI:
«JIo pa3paboTKy IpaBOBEIdEHMS Ha IPeueckoM SsI3bIKe Jejio He mornio. Ko Bpe-
MEeHM, KOTZla aHTMYHOCTb HaKOHell co3pesia OJjisl 3TOi, cCaMoii Toc/ieqHel cpean
BCeX, HayKH, CYIIeCTBOBaJI JIUIb 00UH yCTaHABJMBABIINIA TIPaBO rOpoj, KOTO-
pbIii MOT 37ech MMeTh 3HaueHue» (Lllnenrnep 1998: 63). Peub, KOHEUHO, UIIET O
Pume, TO3TOMY OH M YTBEPKIAET, UTO «aHTUYHAS IOPUCTIPYAEHIMS — 3TO HayKa
PUMJISIH ... OHA Tak ¥ oCTajach eAMHCTBEeHHO X HayKoii» ([limenrnep 1998: 68).
U oH BoCCO3MaeT MCTOPUIO TOTO JBUKEHMSI, TOKA3bIBasl, YTO «aHTUYHOE IMTPaBO-
gedeHue» Kak «IJIaHOMepHOe MOCTVKeHNe TPUMMeHSIeMOTO IpaBa» HAUMHAEeTCS B
rnepuop, JUIMHU3Ma.

A BOT uTO €060 MpPeaCTaB/ISIO MPABOIMIOHUMaHe do CTAHOBJIEHUS €ro B
KayecTBe MpaBogedeHuUsl, 00 PUMCKOI HayKy O MpaBe (SIPUCTIPYAEHINN) — ITOT
BOMPOC BbINagaeT u3 mnoss 3peHus llnexnrnepa. OTBeT Ha HETO MOXHO HAMTU Y
JIIpyroro Ha3BaHHOI'O HaMM aBTOPA, MPOSBUBIIETO MHTEPeC K ¢urocopuu pum-
CKOTro mpaBa, — IllepireHeBuya. Llenb ero oOpaiieHust K MCTOPUM TIpaBa, B TOM
yucie K pUMCKOMY IIpaBy, OIlpefejieHa CTpeM/IeHMeM [IOHSTh, KOr4a BO3HMKAeT
TO, YTO K Hauaay XX CTONeTHs 3aKpennaIoch B Ha3BaHMM «Duiocodust MO3UTUB-
Horo mpaBa» (®IIII). [t Hero 3To 6L BaXKHbI BOIIPOC, TOCKOIBKY, IpM3HAaBast
HeOoOXOIMMOCTb BO3pOXKIeHus B Poccun dumocodun mpasa, caMm OH GbIT CTO-
POHHMKOM uMeHHO ®IIII, KoTopas, 10 ero MHEHMIO, He TOJIKHA ObITh OTOPBaHA
OT IIPaBOBOJi PeaJTbHOCTY ¥ KOHKPETHBIX OTpaciieil mpaBa, Kak 9TO 6bII0 Xapak-
TepHO 111 Guaocoduu, Ioaaraloneiics Ha IIKO/Ibl eCTeCTBEeHHOro IpaBa, — OEIT.
bynem umets B BUAy, uto onmnosuuusa ®IIIT u ®EII cTaHOBUTCSA OYEBULHON U
3aKperisieTcss TepMuHomoruuecku B Hauvase XIX B. OTeuecTBeHHBIN ucciie-
IoBaTeab B 00jacTy mcrtopuu ¢umocodun mpasa B.C. HepcecsHIl yKa3bIBaer:
«IlepBOHAYANIbHO TepMUH “Pumocodus mpasa” ... MOSIBISETCI B IOPULMUECKOI
Hayke. Ero aBTopoMm siBjisietcst Hemenkuit opuct I. T'yro ... Beipaxkenue “duiio-
codust mpasa” ['yro MUCIonb3yeT AJist 601ee KPaTKOro 0603HaveHus hpuaocobun
NMo3sUTUBHOTO npasa» (HepcecsiHy 1997: 11). Ho Hamo y4uThIBaTh, YTO MOYTHU
omHoBpeMeHHO c I. T'yro cBow paboTy mo ¢uaocobun mpasa usgaet u leresb;
TIOJIHOE Ha3BaHMe ero paboTsl — «OCHOBaHMS €CTECTBEHHOTO MpaBa ¥ HAyKM O
rocygapctBe. OcHoOBbI dunocobun mpaBa». Mbl MOKa3bIBaeM 3TO pasjanyeHue
@IIIT u PEII ¢ MOMEeHTa BBeleHUsI B 000POT CaMOro CJIOBOCOUeTaHuUs «(puio-
coust mpaBa» TOIBKO OTOMY, UTO IPaHMUIIbI TAKO 0071aCTV 3HAHUS, KakK GuUIo-
codusa mpaBa, a Taxke onmnosuuys OIIIT u OEII 66111 ONpeaeaeHbl UMEHHO B
QHTUYHOM MPAaBOMIOHMMAaHUM.

duocodcKuii KOHTEKCT APEBHEIPeuecKoro npaBonounmManms. [llep-
IIeHeBUY 060CHOBBIBAET TE3UC O TOM, UTO YV APEBHUX I'PEKOB pallOHAIbHOE
06BbSICHEHME BCETO, UYTO CBSI3aHO C IIPABOM, OPTaHMYHO BIMCAHO B UX Guocod-
CKMe BO33peHUsl. JTO CBOMCTBEHHO M CAMbIM PAaHHMUM MBICIUTENSIM, BKIIOUAs
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mdaropeiities, 1 cobuctam, 1 Inatony, u Apucrorento, u p. IIpuuem UCKIIO-
YUTENIbHO B (PUI0CO(CKOM KOHTEKCTE OHM PAaCcCMaTpUBAIOT He TOJbKO MPUPOIY
rocymapcTBa, MpaBa, 3aKOHa, CIIPaBeaIMBOCTY U T.II., HO U Pa3jInMyusl YaCTHOTO
¥ MyGIMYHOTO, IPasKIAHCKOTO M YTOJOBHOTO MpaBa, MPUHIIUIIBI CYIOYCTPOii-
CTBa, MIPU3HAKU MpaBOHAPYIIeHUI1, TPeCTyIJIeHMsI M HaKa3aHus U MH. Op. be3-
YCIIOBHO, MEXKIY IpeBHETrpeuecKMMY MBICUTEISIMM He GbIIO eIMHCTBA B IIJIaHe
MIPUOMMKEHHOCTY MX B3IISIIOB K MPaBONIPUMEHUTENbHOI MpakTuke. Tak, ecn
[TnaToH BeicTpauBas udeanstoe rocymapctBo (TocygapcTBo, 3akoHbl, [IOMUTHK),
KOTOpOe OH TeM He MeHee HaMepeBaJICs peasin30BaTh B eMiCTBUTEIbHOCTH, TO
ero 3HaMeHMTHIVi Y4eHMK BO MHOTOM IT0/Iarajicsi HA KOHKPEeTHBI KM3HEeHHbIN
martepuan (ITonutuka, dTMka Hukomaxa, Putopuka u ap.) — Befp «1ikosa Apu-
CTOTeJISI COCTaBwMIa onMcanye 158 KOHCTUTYIMIT TOCYIAPCTB, a TaKKe oMMcaHue
3aKOHOB pa3ianuHbiX ctpan» ([lepmenesnyu 2001: 86). U Bce-Taku maxke, Kasa-
JIOCh ObI, Cyry60 MPaBOBOM MPUHIINI, ITPEIBOCXUIIEHHBI ApucToTeneM (TIpu-
CYTCTBYIOIIMI U B 3aKOHOAATEJbCTBAX COBPEMEHHBIX TOCYAAPCTB), — «BCe, UTO
3aKOHOM He ompefieseHo, — 3arpeleHo», o MHeHUIo lllepiieHeBMYa, BbITEKAET
13 hunocod Ko yCTaHOBKY TPEUECKOTO MbICTUTEIS.

Tesuc IllepieHeBnua o punocodckoit neTepMmuHaIMM TTPABOBBIX BO33pEHMI
IpeBHErpevyeckux MbICIUTENIEl He CTOMb V3K ¥ OpPUTMHAJIEH — TOCTaTOYHO 06Iiie-
MIPU3HAHO, UTO MCTOKM BCEX 06JIaCTei payuoHansHoli popmel 3HAHUS JAHHOTO I1e-
prona Hepa3pbIBHO CBSI3aHbI ¢ Gustocodueit. BaskHO MOHSITh MPUUMHBI JAHHOTO
(dbenomena. MicxomuTh, KaK HaM MPeICTaBIISETCS, HAZO U3 TOJ0KEeHMsI, COIIaCHO
KOTOpOMY cBoeo6pasye ¢puaocodCcKux BO33peHmit MHTepecymolero Hac nepuona
06YCIOB/IEHO TEM, UTO «B aHTMYHOCTHM YejioBeK 3axBaueH Kocmocom» (Xaiimerrep
1986: 103). TakoBo MeTadM3MUeCcKoe OCHOBaHMEe, packpbiToe M. Xalimerrepom u
MIPOSICHSIIONIee OBITUIICTBEHHBIN CTATyC YeJIOBEKAa aHTMUYHOCTH, OIpeessiollee
MUp ero mpencTraBieHuit. Eciu yenoBek 3axBaueH KocMocoMm, TO BCe B €ro >Ku3-
HUM UM U ompegensieTcsl. B moaTBepskaeHue JAaHHOTO CTaTyca yeloBeKa M, COOT-
BETCTBEHHO, KOCMOCA TpUBeJeM OIeHKY M3BeCTHOTO CreluaancTa mno JpeBHein
I'peunu JX.-I1. Beprana. OH cunTaeT, 4yTo B VII-VI BB. 10 H.3. «...BbIIeIMIACh U IesI
KOCMUYECKOTO TOPSIIKA, TTOKOSIIErocsl OTHbIHE He Ha MOIIY 60Ta ... HO Ha MTOHSI-
TUU KOCMOCA, TIOTUNHSIOLLET0Cs 3aKOHY, IpaBuiIy (nomos). Nomos ycTaHaB/InBa-
eT JJ1s1 BCeX COCTaB/ISIIOLIVX IIPUPONY S7IEMEHTOB ... Opsfok» (BepHaH 1988: 224).
Bce cocTraBnsioiyie KOCMUUECKYI0 IPUPOAY 37I€EMEeHTbI — 3TO U TO, UTO CYIIIeCTBYeT
camo 110 cebe, ¥ TO, YTO CO3[IaHO UEIOBEKOM, M IIPaBu/Ia UeJIOBEYECKOTO OOLIEKM -
THSI, U YenoBeueckas uctopusi. CormacHo MeToaonoruu BepHana, kocmuueckuii mo-
PSIIOK KOPPETUPYET C COYUATBHO-NOUMUYECKUM U NPAB0s8biM: «VIMEHHO ... 06pa3
COIMA/IbHOTO KOCMOCA, PEry/IMpyeMOro PaBHBIM [ BCeX 3aKOHOM (isonomia), Ha
3ape puiocodun paHHME rpeveckye MbICINTENN TIepeHed Ha pr3MUIecKyio Bce-
JeHHy10» (BepHaH 1988: 16). [ToaTOMy, Kak Obl HM Ka3ajJoCh CTPaHHBIM, HO €CThb
CXOJICTBO B MESIX ONHOTO M3 TIePBbIX JpeBHerpeueckux «busuxko» daneca u
adumHckoro apxoHTta CoioHa.

Yro co60i1 MpeacTaBsieT 3TOT MOPSIIOK, KAKUM 06pa3soM OH MOXKET ObITh
BbIpakeH? KocMuueckuii 3aKOH (NOMOS) BbIpaskaeT TTyGMHHOE MMPOOIIYIIe-
HMe JpeBHero rpeka — rapMOHMIO0, TIPOMOPIMI0, COPa3MepPHOCTb, CYMMUpyeMbie
mdaropeiiiiaMu B Te3uce «BCe eCTh UMCIO». B coliuanbHOI cdepe 3TO 03HaAUA-
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€T, UTO «...BCe TpaXaaHe, TpUMHUMAIOIIMe yYacTHe B KU3HU TOIMCa, HAUMHAIOT
BOCIIPMHMMATHCA KakK “momo6Hbie” (homoioi), a 3aTem, 60/1ee abCTPaKTHO, KaK
“paBuble” (is0i). ... B MOMMTHUECKOM IIaHE TpaskJaHe CUMTAIOT cebst B3aumo3a-
MeHSIeMbIMM eIMHUIIAMU OFHOI CUCTEMbI, 3aKOHOM KOTOPOI1 SIBJISIeTCSI paBHO-
Becue, HOpMoli — paBeHCTBO» (BepHaH 1988: 80). Ho Torma B yem 3ak/iouaeTcs
PaBeHCTBO 8 Npagoeoll ¥uU3HU KaK BaskHelIlell cocTaBisioleli couuyma? «A B
TOM, UYTO CYILleCTBYeT eIMHbII MMCAaHbI/i 3aKOH, PaBHBI [JIS1 BCceX rpaskiaH, U
YTO BCE OHM B PaBHOJI CTEIIEHY MOTYT yYacTBOBATh Kak B Cy[ax, Tak U B coOpa-
HUsX ... Cormacue (homonoia) — 3T0 “rapMoHMs1”, yCTaHOBJIEHHAS TIOCPEICTBOM
CTOJIb TOUHBIX MpONOpINii, 4TO CONMOH NMPpUAAET UM MOUYTU UMCIOBON XapaKTep»
(Bepnan 1988: 115); 3mech yxke uneu ConoHa coBnagaior ¢ ugesmu [udaropa.

dunocodusa npasa [IpeBHeir 'penn: ecTteCTBEHHOE M IMO3UTUBHOE
npasBo. [Tockonbky B [IpeBHeit ['periuyt Kak palioHaJbHOE TOHMMaHMe TIpUpo-
IIbI, TAK ¥ 000CHOBAHME IIpaBa OPraHMYHO BKIIOUAIOT B ce0s (uocopckue umen,
TO MPUMEHUTETBHO K JaHHOMY THEePUOIY, IO aHAJIOTUM C OBIIEIIPUHSITHIM KOH-
LenToM «HaTypduaocodusi» (=punocodust mpupobl), BIOIHE OMPaBIaHHO UC-
M0/Ib30BaTh KOHIENT «(umocodust mpasax.

[TpuMeHsIsE JaHHOE CJIOBOCOYETaHME K aHTUYHOMY MPaBOMOHMMAaHMIO, T10-
IIbITaeMCS pa306paThcs B TOM, UTO cOO0It IIpeacTaBiseT humocodust npasa JIpes-
Heii I'penyn. Cyps o o6imeit uaee «Mcropun dunocodum rpasar lllepiieHeBuya,
y3Ke B 9TOT niepunoji, B hmaocodmm mpaBa 1o akTMBHOe (opMIpoBaHe OCHOBHBIX
HarnpasyieHuit — OEI u OIII1. imetoniuiicss MaTepuasl MOATBEPKAAET 3Ty UAE0.

B mepexonHbIit iepuof, oT MUQO-peIMTMO3HBIX TIPeACTaBIeHii K payuo-
HAIbHOMY TIPU3HAHUI0O KOCMMUYECKOTO IOpsfKa (nomos) MocaeSHUIl KOHKpe-
TU3UPYETCS TaK: «DTUM OOIIMM ITOPSAKOM, BbICIIeil HOpMoii siBnseTcs dike
(“cripaBeyIMBOCTL”, “3aKOHHOCTL”) ... ee 3aKOHOHaTenb (nomothetés) peanu-
3yeT B 3aKOHAax ... Diké Mo/sKHA yCTAaHOBUTH MEXAY TpaxkJaHaMy CIIpaBemjin-
BOe paBHOBeCHMe, TapaHTUPOBAHHYI0 3aKOHHOCTb, MPABOIOPSAOK (eynomia)»
(BepHan 1988: 95). B maHHO KOHKpeTM3ali 3aKOH (NOMOS) COMPSTaeTCs C
HPaBCTBEHHO-3TUUYECKOM XapaKTepPUCTUKON — cnpasednusocmsio. PackpbiTue
TIPMPOIbI 3aKOHA, IPeNCTaBJSIONIEro co60ii CIpaBelIMBOCTh, BeHOeT K uiee
ecmecmeeHH020 npaed: «...IOJ, MIMeHeM 3aKOHOB (vopot) B VI BeKe MOHMMAIOTCS
BOOOIIIe BCe MpaBuiia O6IIeCTBEHHOTO MoBeIeHMs. VIX aBTOPUTET OCHOBBIBAETCS
yXke He Ha BokeCTBEHHOM INIPOMCXOXIEHMM, KaK 3TO OblIO paHee (Jepig), a Ha
YHacJIeJOBaHUM UX OT psifia TIpeIKOB KaK pe3y/bTaT MyJApOro OMbITa, puAaBIIIe-
ro HopMaM XapaKTep eCTeCTBeHHOCTU, Heu3dMeHHOCTU» ([llepiienesuu 2001: 39).
B u3/I0KeHHBIX apryMeHTax Mbl OOHapYy>KMBaeM, [0 MeHbIlleii Mepe, ABe Tpak-
TOBKM TTOHSTHSI €CTeCTBEHHOrO MpaBa: Kak 605KeCTBEHHOrO MpaBa ¥ Kak IIpaBa,
CO3[aHHOTO JI0AbMMU (=4esloBeueckoro mpasa). [IpuBeeHHbIe IPU3HAKU eCTe-
CTBEHHOTO TIpaBa — 3TO €ro HEM3MEHHOCTh U CBSI3b (TOUHee, Hepa3JINYMMOCTD)
C HOpMaMu Mopaiu. U ele oguH BasKHbI apryMeHT, IIPOSICHSIIOIINI TTOT06HYIO
nosunuio: «OTInyeHMe HOPM TpaBa M HPABCTBEHHOCTY BO3MOKHO TOJBKO TIpU
OTHeIeHNM TOCyIapCcTBa OT ob1ecTBa. B ipeBHelt I'pelyiut rocyqapcTBoO — 9TO He-
6osbIliast ropojcKas O6IIVHA, Ie 06IecTBeHHAs KM3Hb ITOUTH COBITaaaja C ro-
cygapcrBeHHoo» (IllepmeneBuy 2001: 57-58). Hopmbl 1paBa ¥ HOpMbI MOpamu
MMEHHO T0 3TOi npuumnHe, cuuTtaer lllepiieHeBuY, 1 COBIAmaIN.
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[TouTu omHOBpEMEHHO UAeT GopMuUpoBaHMe KOHIENITA NO3UMUBHO20 Npa-
ea. Hammpumep, yke crapiuye coucTbl, paccykmast 06 3TUUECKUX KaTeropusix
¥ TaKKe cOMmmKas X ¢ IPaBOBBIMMU, IeIAlOT aKleHT Ha TOM, UTO Te U IpyTue
SIBJISTIOT CO60Ji TIPOOYKT UeIOBEUECKOI MesITelIbHOCTH, a BOBCE He HOCST Heu3-
MEeHHbII XapakTep, MOCKOIbKY MO CBOEMY MPOUCXOXKAEHUI0 OTIMYAIOTCS OT 3a-
KOHOB KOCMOCA, OT TOTO UTO COCTaBJISIET €TI0 PUPOLY. «[J06PO U 3710 COCTABISIIOT
He HeUuTO JaHHOe, a yCTaHOBJIEHHOe YesoBeuecKkoii Boseli» (lllepuieneBuy 2001:
47); mogo6HbII apTyMeHT MCITOIb30BaJICST U T10 IIOBOAY ITPaBOBBIX SIBJIeHMIA. Tak,
[llepiieHeBMY TIPUBOAUT B KauecTBe IIpMMepa crapiiero coducra Apxeae, «Ko-
TOPBII YTBEPKAAJ, UTO pasindyue CIpaBedjInBOro 1 HeClpaBeaiMBOT0 OCHOBBI-
BaeTCs He Ha IIPMpPOZe (ov guaet), a HAa YeJIOBeYeCKOM YCTaHOBIeHUU (GAAa vopy).
Kpurepuem pasanuns 4OGPBIX U 37IbIX IIOCTYITKOB SIBJISIETCS M0oJIb3a ux» (Illepiie-
HeBud 2001: 47). ITox cy6beKTOM, YCTaHABIMBAIOIIMM Pas3INuMs JOOPBIX U 3JIbIX,
CIMpaBeIMBbIX U HeCIIpaBeAIMBbIX MTOCTYIKOB, IOHMMAIOTCS U OTHEIbHbIN Ue-
JIOBEK, MUHIMUBU/I, ¥ TOCYIapCTBO B 11eJIoM. 113 3TOr0, COTIacHO JIoTMKe CODUCTOB,
CJIeyeT, UTo «...a6COTI0THOrO mpaBa HeT. To, YTO B OJHOM MecTe IIpU3HaeTCs 3a-
KOHHBIM, B IDyTOM BOCIIpeIlaeTcs 3aKOHOM. HeT ecTecTBeHHOrO IpaBa (Quoet),
CYILIeCTBYET TOJbKO MOMIOXUTeNbHOe TpaBo» (Lllepiieneuu 2001: 48).

MbI BUIMM, KaK yke Y paHHUX cO(PUCTOB BBICTPAMBAETCS OIIIO3UIIVS ecime-
CMeeHH020 (HeM3MEHHOTro, HeoOXOAVMO BCEOOIIero AJis HMPUPOAbI WM yCTa-
HOBJIEHHOTO OOKeCTBEHHOW BOJIEi, COBITAJAIOIIEro ¢ HEOOXOAMMO BCEOOUTM
acrmeKkTOM HOPM MOpain) U NO3UmueHozo rpasa (M3MeHYMBOTO, OTHOCUTETbHO-
ro, yCTaHOBJIEHHOTO BOJIel MHAMBUAA WIN TOCYAapCTBeHHOI Boseli). [Ipu aTom
B cBoeM ucwienoBaHuu lllepiiieHeBMY MOKA3bIBAET, YTO UYETKOTO pa3MeskeBaHUs
Ha cTOpOHHUKOB OIIIT u ®EII B rpeveckuit nepuon aHTUMHOCTU He IIPOU3O0IILIO.
Te ke couCThI, CKIOHHBIE TTPUHSITH Mo3uiuio OIIII, B 11e/ioM psifie TPUHITUATIN -
aJIbHBIX BOTIPOCOB omnuparoTcs Ha noaoxkeHust ®EIl. Ouu, Hanmpumep, Mpu3HaBa-
JIU, YTO «I10 TIPUPOJIE BCE JIIOAY CBOOOIHBI U TOIBKO YEJIOBEUECKUM YCTAHOBJIE-
HMEM MOXHO ITPeBpaTUTD Jtofeit B pabos» (IllepireneByuu 2001: 51). Komebanne
mexnay npuHiunaMmu OEIT u OIIII npowiexxmuBaeTcs U Ha NOUIAYIOLINX 3Tarax
rpeveckoit dunocodum. McTOpUK-IOpUCT oOpallaeT BHUMaHKe Ha TO, YTO HU Y
[MnaTtoHa, HM Y ApUCTOTeJISI B CAMOJi TPaKTOBKe CYIIHOCTHM MIpaBa HeT YeTKOro,
OHO3HAYHO MPOBEEHHOT0 pa3jinuus MeXAy HopMaMu IpaBa M HOpMaMy MO-
pann. B aTOI CBSI3M IpUBeeM OAHY U3 OlL[eHOK, JAaHHYI0 MbICTUTEI0, KOTOPBIN,
KaK HUKTO OPYroil B pacCMaTPMBAEMYVIO SMOXY, CTPEMUJICS BbIpaboTaTh CTPO-
Tve ompemeneHus IPUMEHUTEIbHO K 106071 chepe yeloBeuecKoil Ku3Hemes -
TeJIbHOCTU. Peub, KOHEUHO, umeT 06 ApucroTesne: «Bo3speHus ApuctoTens Ha
CYIIHOCTD MpaBa " ero OT/indMe OT HPaBCTBEHHOCTU TPYAHOYJI0BUMBL... [lopoit
KasKeTCsT, UTO ApUCTOTENb CIMBAaeT HOPMBI IIpaBa C MpaBuUIaMy OOIIEKUTHUS BO-
ob1ie (vopot) ... UHOTAA APUCTOTeNIb Kak Oy TO IpM3HAeT IIPaBOM TOJIIbKO HOPMBI,
YCTaHOBJIEHHbIE TOCYIapCTBOM, MHOTI/IA CChIIAeTCS HA eCTeCTBeHHOe TIPaBo U UM
onposepraet nepsbie» (lllepmenesuy 2001: 51).

Ecnu mombITaThCsl JaTh 1IEJOCTHYIO OlLIeHKY MPaBOMOHMMAHUSI aHTUYHOMN
I'penyiu, TO «3aXBa4€HHOCTb» UYEIOBEUYECKOT0 CYILECTBOBAHMS KOCMMUYECKUM
nomos/dike 3acTaBsieT Ipu3HATh MOAYMHEHHOCTD YeJIOBEUECKMX YCTAaHOBIEHUI
U COT/IallleH!i1, a 3HAUUT U MMO3UTUBHOTO MPaBa, eCTeCTBEHHOMY MOPSIZIKY, COOT-
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HOIlIeH/e C KOTOPbIM BOCIPUHMMAETCSI KaK OlleHKa Ha UCTUHHOCTD. [losTOoMy
Yy HacC eCThb BCe€ OCHOBAHMS MPU3HATh €CMeCMBEHHO-NPAB068YH HATIPaBI€HHOCTh
B KauecTBe 00IIero BekTopa ¢uaocoduy mpaBa pacCMaTpUBAE€MOIO Mepuoma.
[MoaTBepXKaeHMe 3TOMY Mbl HAXOAUM U Y TeX, KTO TIPUAEPKMUBAJICSI METO0I0-
ruyeckoii ycranoBky @IIIT (B JaHHOM cIydae IIPMMePOM MOKET GbITh TO3UIINS
camoro lllepureHeBnua), u y cTopoHHUKOB @EII, uto HeyauBuTenbHO. OOuH U3
SIPKUX TIpeicTaBUTeNel oTeuecTBeHHO huiocodum rpasa (1ocieloBaTeabHbIi
CTOPOHHMK MMEHHO eCTeCTBeHHOTro mpasa), H.H. Anekcees, Takke Ha mpumMepe
coucTOB MOKa3bIBaET, UTO COOOI MpeacTasisiiaa Gumocodus mpaBa rpeveckoi
AHTUYHOCTYM ¥ KaKoBa ee oOias TeHAeHIMs. Ero BumeHue GaHHOM Tpamguiium
TakoBO: «Y AHTU(OHA ... HAXOUM MbI IIeTyI0 TeOPHI0, TPOTUBOIIOCTABIISIONTYIO
TIOJIOKUTEIbHOE TTPAaBO eCTeCTBeHHOMY. CIIpaBeIMBbIM ... Cd{UTAETCS TO, YTOOBI
TpakIaHe He HapyllaJy YCTaHOBJEHHBIX TOCYIapCTBOM 00SI3aTEIbHBIX HOPM.
OpHako rocyapcTBeHHbIe MpeATcaHus — MPOU3BOJIbHBI. HO CYllecTBYIOT Ipy-
rvie, HeIPOM3BOJIbHbIE 3aKOHbBI — 3aKOHbBI IPUPOAHI ... [OCyTapcTBeHHbIE 3aKOHBI
OCHOBAHBI Ha COT/IallleHU!, 3aKOHbI MPUPOAbI BO3HUKIN €CTeCTBEeHHO» (AJieKce-
eB 2001: 36-37).

OTmMmeueHHas1 TeHAEHIIVS HepeaKO CIYXUT OCHOBaHMEM JJiI OTOKIeCTBIIe-
HMSI BCeit IpeBHeTpeuecKoii ¢pumocoduu mpasa co KO0 eCTeCTBEHHOrO Mpa-
Ba. U korma Hapsay ¢ gpumnocodueit mpuponsl (HaTypdunocodbueit) peub UIET O
(unocodbun npasa, 1o Heit, Kak IMpaBuIo, ToHMMawT OEIL.

Harir npomexcymouHuiii 861600 TakoB. Eciiu ripeficTaBieHust O IipaBe paccma-
TPUBATh KaK OIHY M3 006JacTell ueJIoBeueckoro 3HaHMUs 0 MUpPe, YeJI0BeUEeCKOi
MICTOpUM, TEXHVKE U TIP., TO AaHHast 06/1acThb B JIpeBHei I'pelyiy oTBevaeT oo1eii
3aKOHOMEPHOCTM Hepa3pbIBHOTO eIuHCTBAa GMIOCOPCKUX M HAYUHBIX 3HAHUIA.
B 3TOM cuHTe3e 3HaHMIT pumocodckas coCTaBisIomas 06ecreunBaeT GyHKYUIO
003s1CHeHUSA TIOCTABJISIEMOr0 KOHKPETHOTO MaTepuaja O IMPUpPOde U deloBeve-
CKMX OTHOIIEHUSIX BO BCEM UX MHOT006pasuu. I[Ipu Bceit CrIeKyIsITUBHOCTHM I10-
IOOHBIX (GMI0COGCKUX MMOCTPOEHMIT TBOPUECKNMIT TTOTEHIIMAIT TPpEeBHEIPeYecKoi
dunocodbun rpasa ganeko He ucuepriaH. SpKMUM ITOATBEPKAEHUEM STOMY MOXKET
CTYSKUTD CJIemylommii mpumep, ormvcandbiii H.H. AnekceeBbiM: «IIudaropeitiibi
MPOBO3INIACWIN IPUHIIUII COAPYKECTBA U MUPa... Bce B Mupe CBsI3aHO pOACTBEH-
HOJi CBSI3bIO0... M1daropeiiisl Aejiajiv BbIBOJ, YTO 110 OTHOLIEHUIO K KMBOTHBIM
HeJb3s1 IOCTYNaTh HeCIpaBeIanBO, TaK KaK B HUX MOXET XXUThb ueloBevyecKast
Iyiia. Mexxny JIIoIbMU U SKMBOTHBIMM CYII[eCTBYeT ITpaBoBasi CBsI3b. [I[pMUMHUB-
11U HeclpaBeAIMBOCTb SKMBOTHBIM IOJI’KEH MOTYUUTh COOTBETCTBYIOIIEe BO3-
mesaue» (Anexcees 2001: 16). CoBpeMeHHbIe IMBUIM30BaHHbIE TOCYIAPCTBa, B
TOM yuciae u Poccusi, TOMBbKO ceifuac MOAXOIST K MPU3HAHUIO TIPaB JXUBOTHBIX.

OTnnunTenbHble UYepPTbl PUMCKON OPUCIPYAEHIUN: TEXHOJIOTUY-
HOCTbh U €e MPOuU3BOAHbIE. VIMes 11e/1bI0 PACKPbITh JUHAMUKY aHTUUHOTO TIpa-
BOTIOHMMAaHMsI, Mbl pPACCMOTPEJIM TOMbKO Tpeuyeckuii 3Tam; CJIeAYIUM IaroMm
IOJDKHO OBITh OOpallleHye K pUMCKOMY IpaBy. IIpu 3TOoM, Kak 6bIO paHee OT-
MeuyeHO, HaC MHTepecyeT pMMCKOe MpaBOCO3HaHMe, He uAylllee B mapasienb C
I peBHerpeueckuM, a Moc/ieloBaBliee 3a HUM; B 5TOM CMbIC/IE Mbl MOKEM T'OBO-
PUTD, UTO «pMUMCKOe paBo miaaiie» (lllnedmiep 1998: 63). UmenHo Torma chop-
MMPOBAJICSI TOT YHUKaJIbHBIN (peHOMEH B MCTOPUM UeJI0BeUecTBa, C KOTOPBIM,
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COOCTBEHHO, U CBSI3BIBAIOT PUMCKOE MpaBo. VicTOpMKY mpaBa Mo-pasHOMY Ha-
3bIBAIOT JAHHBINM MEpUOM — MNO3LHEaHTUYHOEe INPaBo, MOCIENHSS CTagusl «UM-
CTOTO» PUMCKOTO0 IIPaBa, 3110Xa BBICLIEr0 pa3BUTHSI PUMCKOTO IIpaBa KaK HayKH,
KJIaccuyeckas opucnpyaeHuys 1 1.11. CXoosTCsl UCCIef0BaTeNN B OGHOM — PUM-
CKO€e TIPaBO MPUOBPENIO CBOM OTIMUUTENbHbIE UePThI ¥ MACIITAOHbIN XapaKkTep
«BCJIEICTBYE TOTO, UTO PMM B KauecTBe OTJEIbHOTO rOPOAia JOOWIICS TOCTIOACTBA
HaJ aHTUYHOI ummnepuei» (lllnenrnep 1998: 62).

[MonpiTaemcsl peKOHCTPYUPOBATh U3 PA3HBIX TEKCTOB OMIUYUMENbHbLE Uep-
Myl PUMCKOJ 10pUCIIPYIEeHL M.

B uncrne nepBbIX clenyeT Ha3BaTh ee MexHoN02uuHocmy. Ha 5To Kak Ha cy-
[1eCTBEHHbIN OTAMYMUTENbHBI MPU3HAK YKa3bIBAIOT BCE, KTO UCCAeNyeT IPUPO-
Iy PUMCKOTO mpaBa. O6paTuM BHMMAaHKE HA TO, B KAKOM KOHTEKCTE BbIIESIOT
JaHHOEe OTJINYME U YTO NOJ HUM NOHMMAIT. Tak, AHHepC I0pUANYECKYI0 HAyKy
B 1IeJIOM paccMaTpMBaeT KaK «MH)X€HEPHOe MCKYCCTBO», IO3TOMY U UCTOPUS
€BPOIIEeNCKOro IpaBa ero MHTepecyeT C TOUKM 3PEHUS TOr0, KakKye «OCHOBHBIE
HaIpaBJIeHUs] Pa3BUTUS IOPUIUIECKON TeXHUKU» (AHHepC 1994: 3) 6bLIM BbI-
pabotanbl B EBpore. B 3T0i1 cBsI3M OH U 3aaeTcs Borpocom: «[louemy pumMckoe
MPaBO JOCTUIVIO TAKOTO BBICOKOTO YPOBHS 0PUINYECKON TEXHUKM...?» (AHHepC
1994: 3). TexHONOTMYHOCTb O3HA4yaeT [JisI Her0 BBIPa)KEHHOCTb B IPABOBBIX
HopMmax, KOTOpble ToBeneHbl 10 «hOpPMY/SIPHOI MPaBOBOI CUCTEMbI», UTO IO-
3BOJISTIO Ha MPaKTHKe BhIPAbaThIBATh «(PYHKIMOHAIBHO AeecrocobHbIe pelle-
HMS CJIOKHBIX Mpob6meM» (AHHepc 1994: 107) epaxcdanckozo npasa (jus civile).
AHHepC noJuepKMBaeT TEXHOJIOTMYHOCTb ¥ NMPUKIALHOVM XapaKTep PUMCKOI
MIPaBOBOI CUCTEMBI B IPOTMBOBEC, KaK OH MMUIIET, «CIIEKYAITUBHOMY (YMO3pU-
TeJIbHOMY) TeOpeTU3UPOBaHMIO». Ero OLleHKM Jaxke TEpMMHONIOTMYECKM COBIIA-
JaloT C TeMM, KOTOpble 3HAaUUTENbHO paHblle aaet lllneHrnep, Korga NUILET:
«PuMJIsiHEe He OBLIY ... HU CUCTEMATUKAMMU ... HM TEOPETUKAMM, & UCKITIOUM-
TeTbHO GeCTAUMMM TTPaKTUKaMu. VX I0pUCTIPYOEeHLINSI — 3TO ONblMHAs HAYKA
eJUHUYHbIX CTyudes, OMYXOTBOPEHHAS TEXHMKA, & BOBCE HEe KaKoe-TO abCTpaKT-
Hoe miocTpoeHue» (lllnenrnep 1998: 63-64). TexHONOTUYHOCTh, TPAKTUYHOCTD
" KOHKPETHOCTD, & He TEOPETUYHOCTh U aOCTPAKTHOCTh — BOT HA6OD MOHSITU,
M03BOJISIONINIT Yepe3 MPOTUBOIIONOXKEHNST PaCKPBITh CrielupUKY TpaBoCco3Ha-
HMSI PUMCKUX IOPUCTOB.

lllmeHryIep M caM OCTATOYHO TEXHOJOTMYHO pa3bupaeT MeXaHU3M BO3-
HUKHOBEHUST «HOPMAaTUBHO-(OPMY/IHHOTO» TIPaBa, MO XOAy A00aBisisi HOBbIE
OT/IMUNTENbHbIE YepThbl. A MeXaHM3M 3TOT TaKOB: «BcTymasi Ha rom B JOJXK-
HOCTb, PUMCKUIA IPETOP ... COOOIAET MPAaBOBbIe HOPMbI, B COOTBETCTBUMU C KO-
TOpPbIMM TpeAIoaraeT AeiCTBOBATD. ... IPETOP B K&KIOM OTAENIbHOM Clydyae
dbopMynupyeT KOHKPETHYIO MPaBOBYI0 HOPMY IMOJ, ... IPUTOBOD ... TeM caMbIiM
[IPeTOp CO3[aeT ‘COBpeMeHHOe MPaB0” B CTPOsKAiIIeM CMbICJIE 9TOTO CIOBa —
6e30 Beskoit mimurenbHOCTU» (Lnenrnep 1998: 63-64). Ho MOCKOIBKY MOTUTUKO-
KOHOMMYECKAs! CyOCTaHIIMS B TEUEHME OIpeieJIeHHOTO BpeMeH! BCe-TaKu CO-
XPaHSIeTCs, TO BOCITPOM3BOISTCS M Hauboiee 3HAUMMbIe TTPAaBOBbIE CUTYAIUN,
B CBSI3U C UeM «B Pume mocteneHHo dopmupyetcs 3anac dopmyis ... U BOT co-
BOKYITHOCTb 3TUX (OPMYI ... 06pasyeT “mpaBo”, KaK OHO COIEPKUTCS B MO3J-
HeJileM IpeTOPCKOM 3AMKTOBOM 3akoHomatenbcTBe» (LneHrnep 1998: 63-64).
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BaixomuT, o llIneHiepy, pyMcKoe IIpaBo — 3TO mekyujee, deticmayruiee i B 3TOM
CMbICJIe BCeIMia Co8peMeHHOE TIPaBo.

K 6nuskomy BbIBomy mpuxomuT u IllepiineHeBud, uccieqyss 0COOEHHOCTH
PMMCKOTO IIPaBOTBOPUECTBA: «PUMIIsIHEe 06GHAPYKMBAIM IOHMMaHMe JIUIITb O/ -
SKaIIMX MOMEHTOB : OHM XOPOIIIO 3HAIMU, KaK MM CJIe[IOBAJIO ITOCTYIaTh B TaHHYIO
MMHYTY», — ¥ Jajiee OH KOHKpeTusupyer: «/x 3aHuMaa Juiilb Heo6X0oMOCTh
HaWTU paspellieHUe MAHHOMY CIy4alo, BBIABUMHYTOMY >XM3HEHHON BOHO»
(IlepmieneBuu 2001: 107, 109). To ecTb, 11O CYTU, COBPEMEHHOCMb U NPUKIAOHOL
XapakTep pUMCKOI IOPUCIPYAEHIIMY 03HAYAIOT ee HUSHEHHOCMb.

B cBeTe BbiieIeHHBIX OTAUUYMUTEIbHBIX IIPU3HAKOB IeSTe/IbHOCTM KIacCu-
YeCKUX PUMCKUX IOPUCTOB BPSII JIM CTOUT BOCIIPUMHMMATh B KaueCcTBe HeraTuB-
HOI1 OLIeHKY COBpeMEeHHBIX IOPUCTOB — KaK «peMeC/IeHHUKOB» U «TeXHapeii», a ux
IesTeIbHOCTY — KaK CYIy00 <I0pUIMUeCKOTO peMeciiar.

B KOHTeKCTe BbIJIe/IEHHOTO MpU3HaKa — TeXHOJIOTMUYHOCTU — U HANPSIMYIO
C HUMM CBSI3aHHBIX NPAKTUUYHOCTU, XM3HEHHOCTH, KOHKPETHOCTH, COBpeMeH-
HOCTU, Yepe3 MPOTUBOIIONOKEHME, NAaeTCsl M TaKol MpU3HAK, KaK OTCYTCTBUE
meopemuyHOoCmMu. OTO XOTb ¥ HETAaTUBHBIN, HO BCe-TaKM CYL[eCTBEHHbIN OTIINYU-
TeJIbHbIN MPU3HAK KIACCUUECKOM PUMCKOT IOPUCTIPYIEHIUM, U HAJIO PACKPBITh,
YTO 03HAYaeT OTCYyTCTBME B PUMCKOI IOPUCIIPYAEHIIUU TeOPEeTUUEeCKOTO YPOBHS
3HaHWIA, ee He QyHAAMEHTaIbHBIN, a IPUKIIATHOM XapakTep.

[lleprieHeBMY STOT HETaTMBHBIN MPU3HAK (UKCUPYET MMPU3HAHMUEM TOTO,
YTO PUMCKME I0PUCThI «COBEPIIeHHO HeCIIOCOOHKI ObIIN K 06001eHusIM. Besikie
oIpeeaeHNs Ka3aauch MM Upe3BbIuaiiHO onacHbIMM. HarmpacHo 651710 ObI MCKATh
Y HUX OTIpe[ie/ieHNii, HarIpyMep, IOroBOpa, 3a6IysKIeHUS, XOTS STUMM TTOHSATUSI-
MU OHU MOJIb3YIOTCS TIOCTOSTHHO. VI3BeCTHO, CKOJIBKO TPYLHOCTE OCTaBUIV OHU
TeM, KTO XOTeJ BbISICHUTb, Kak OHU MoHuManu BaageHue» (llepmenesuy 2001:
118). AHHepc mpu 3TOM TaKKe JefaeT aKleHT Ha noHsmusix: «PUMcKIe pUCTbI
OTKAa3a/IMCh OT IOIbITOK Ja/IbHEIIIero pasBUTHUs ¥ COBEPIIEHCTBOBAHUS 00U eli
npasoeoii cucmems!, OCHOBAHHOI Ha (OPMUPOBAHUM AOCTPAKTHBIX MOHSITUII»
(Aunepc 1994: 108). U 310, MOXO03Ke, 061I1ast MO3UIIMS BCEX, KTO U3yYasl MCTOPUIO
PUMCKOTO TIpaBa; MOATBEPXKIeHNEeM TOMY CTYKUT U otleHKa lllmeHrnepa: «Pum-
JISTHE ... HUKOTZA ... He TTpeAINpMHMMAIOT aHan3a GyHIaMeHTa/IbHOTO TTOHSITHSI,
TaKoro, HalpuMep, Kak cyge6Has ommbka. OHM CKPYITy/Ie3HO Pas/iMyaloT BUIbI
JIIOTOBOPOB; HO IIOHSITME JOTOBOpa MM HeM3BeCTHO. TOUHO Tak ke Heu3BeCTHa
UM U Teopusi, K IpuMepy, TPaBOBOI HUUTOXHOCTU MUau ocnopumocTtu» (LlmeH-
rnep 1998: 68).

3aBepilas psif STUX MOATBEPKIEHMIT, 00paTUMCS K MbICJIUTEIIO, KOTOPbIIi
TIOMBITAJICS 1aTh OObSICHEHME TTOTO6HOMY IOIOKeHMI0 Hen. JIyist Terenst Bompoc
0 HayuHocmu PUMCKON IOPUCOPYOEeHUMU MMeJ MPUHIUIIMAIbHOe 3HauyeHue.
Iy Hero HayyHoe — 9T0, 6e3yC/IIOBHO, meopemuueckoe 3HaHMe, IoIaraoiieecs
Ha CTPOroe ompefeieHne 6a308six NOHAMUIl, Yepe3 KOTOPbIe TaeTCs 006sICHeHuUe
cywHocmu ¢GyHIaMeHTaIbHBIX SIBJIEHMI; BasKHbI TaKKe Jlo2uueckds 1ocieloBa-
TeJIbHOCTh U Henpomueopeuusocms. OUeBUIHO, UTO JaHHbIMU Kputepusimu le-
rejib CTaBUT IOJ, COMHEHNe HayYHOCTb PUMCKOI IopuUcpyaeHIumn. YTo KacaeTcs
6a30BbIX OHSTHII (JIMUHOE U BEIIHOEe MPaBo, BjafeHue U COGCTBEHHOCTD, 1OT0-
BOp, 06513aTeIbCTBO U 1IP.), TO MHeHMe I'eresigs TakKOBO: «4acTO TOBOPAIT ...
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O PUMCKUX ... NPABOBLIX NOHSAMUSIX..; MEXKY TeM KaK TaM HeT U peun O TIOHSITUSIX,
a eCTb TOJBKO ... paccydouHsle nosnoxeHus ... UITHOpUPYSI 3TO pasinumne, yoaeTcs ...
TOCTaBUTb ... BHEIIIHee sIBJIeHMe — Ha MeCTo mpupops! Beleit» (T'ereab 1990: 63).
PaccydouHpie omipesiesieHMs TPaBOBbIX IMOHSTUI He pacKpbIBAIOT npupody Bbipa-
sKaeMbIX MMM SIBJIEHUIA, @ OepyT 9TU SIBIEHUSI B UX KOHKPETHBIX ¥ YaCTHBIX CU-
Tyaumsix. TOTbKO Ha CTYIIEHU pa3yMd MOXKHO CHSATb €IVIHUYHOE ¥ KOHKPETHOe
U TOJHSTHCS 10 06Iero, HO, cornacHo leremto, Tpe6GOBAHUSIM pa3yMa PUMCKOe
MIpaBO HUKOTA He YA0BJIETBOPSIIO, UTO ITO3BOJSIIIO CKPBIBATh PUCYTCTBYIOIIVE
B HEM IPOTMBOpeuns. MbIcauTeNb 06pallaeT BHUMaHKe Ha TIPeJoCTePEsKeHNE,
KOTOPBIM PYKOBOJICTBOBAIMCH PUMCKMeE I0pUCThI: «omnis definition in jure civili
periculosa (Bcsikast meduHUITMSI B IMBUIBHOM IipaBe oracHa. — H.B.)» (Teresnb
1990: 60), cunTas gaHHOe TpemocTepexkeHue ONMpaBIaHHbBIM, MMOCKOJIBbKY «UeM
GeccBsi3HEE M CAMONPOTUBOPEUMBEE OTPENe/IeHNs MTPaBa, TeM MeHee BO3MOXK-
Hbl B HeM Aeduuuiium» (Terenb 1990: 60). [Ipumepsl, mpuBoguMbie T'erenem,
BecbMa yOeouTeIbHbI; TaK, OH 3aMeYaeT, UTO «B PMMCKOM IIpaBe HEBO3MOXKHA
JeMHULIS ueosekd, 160 paba Hejb3sl ObLIO MOABECTU MO 3TO ITOHATUE, KO-
TOPOE, CKOpee, HAPYIIAEeTC s €ro MOOXKEHUEM; CTOJIb Ke OMACHOI 0Ka3anach Obl
BO MHOTHMX OTHOIIEHUSX HebMHUIMS COOCTBEHHOCTU U COGCTBEHHMKa» (Tereib
1990: 60).

Pacxoxue OLleHKM O IOTUYHOCTY M HENTPOTMBOPEUNBOCTM PUMCKOrO ITpaBa,
TOJIOKEHMSI KOTOPOTO SIKOOBI TI0 CBOEi 060CHOBAHHOCTU TMOMOOHBI MaTeMaTH-
YecKoil CTpOrocTu, I'erenpb Taxkke CTaBUT MOJ, COMHEHME, HO IIPpU 3TOM [10J1araer,
YTO «MMEHHO HenocnedoeamebHoCMy PUMCKUX IOPUCTOB U MPETOPOB CliefyeT
CUMTaTh OOHMM M3 BeIMYAMIIUX JOCTOMHCTB, KOTOPOE IMO3BOJSIO UM OTCTY-
MaTh OT HeCIpPaBeAjIMBBIX U OTBPATUTEIbHBIX MHCTUTYTOB» ([erenp 1990: 67).
IMomo6HbIT apTyMeHT, BO3BOISINNIA HEIOTMUYHOCTh M MIPOTUBOPEUYUBOCTD B J0-
CTOMHCTBO, Ka3aJI0Ch Obl, TPYIHO TPUHSTH, HO B JaHHOM city4ae lereib yoex-
JlaeT XOpOUIMM 3HaHMEeM TIpeiMeTa U SPKUMU MpUMepaMu