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Annomayus. CtaTbst rocBseHa dpuiocodekum B3rsigam Ceprest Cep-
reeBuua AjiekceeBa — BbIJAIOIIErOCS POCCUIICKOTO TpaBoBeda U opra-
HM3aTOpa Hayku. B Heli caenaH akleHT Ha MpobiieMaTuKe CBOOOAbI,
OCHOBAHHOJM Ha 3aKOHe. B MOCTVKeHMM 3TOM CBOGOOBI MBICIUTEND
BUe/N TIpefHa3sHaueHMe MpaBa. B cTaTbe pacKpbIBAIOTCS KIlOUeBble
dumocodbckme B3msaabl u uaen C.C. AymekceeBa, 00YCIOBUBIINE €T0
KOHIIETIIMIO OGINEro Mpasa u BUAEHMe MPo6ieM KOHCTUTYIIMOHATIN3-
Ma B Poccun. Bo-niepBbIX, OH OJMH M3 MIePBBIX B MUPE U NEPBbIN B OT-
€U4eCcTBeHHO HayKe IJTyOOKO ¥ CUCTEMHO MPOaHaTU3UPOBAJT B3TJIS/IbI
. KaHTa no BompocaMm mpasa 1 goKasal HaIu4uye 1eJI0CTHOM KaHTOB-
CKOJi TIpaBOBOJi JOKTPUHBI. BO-BTOPBIX, B pa3BUTHeE KAHTOBCKUX UIe
C.C. AnekceeB MmoKa3as 1 060CHOBAJI IIEHHOCTb IPaBa B COBPEMEHHOM
o61ectBe. [IJis 3TOTO OH IITyOOKO TePe0CMBbICIIII 1, TIO CYIeCTBY, BHOBb
BBEJI B HAYUHbIIi 060POT KaTeropum «4uCToe MpaBo» U «IIPaBo ueIoBe-
Ka». B-tpetbux, C.C. AsiekceeB 0600CHOBAJI U pa3BUJI IMOEPATUCTCKUIA
MOAXOZA, K IIpaBy. DTOT MOAXOA, IPOSIB/ISeTCS B Mee IpaBa yeloBeKa
KaK OOBEKTMBHOTO IpaBa, B Pa3peliuTeTbHOM XapaKTepe CaMoro
npaBa, B HEOOXOAMMOCTM pa3BUTHS MTPAaBOBOro o01ecTBa. B crarbe
TaKKe IOKasaHa opraHmuyeckas cBsa3b putocodcknx uaeit C.C. Anek-
ceeBa U ero NnpencraBjJeHuii O KOHCTUTYLIMOHHOM ImpoLecce. B ¢Bs3u
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C 9TMM pacKpbIBaeTcs comepikanne chopmynupoBanHoii C.C. Anekcee-
BbIM KOHUenuu Konctutyunm Yenoseka.

Knioueswie cnosa: CBO60}13, IIpegHa3sHavYeHMe I1paBa, IIpaBO 4YejlOBeKa,
KaHTOBCKas IpaBOBad JOKTPMHA, KOHCTI/ITYLLI/IH Yenoseka

Bnazodapuocmu: ViccnemoBaHye BBIMIOJIHEHO 3a CueT rpaHTa MuHOOG-
pHayku Poccuu B popme cybeummii u3 demepasbHOTO 610/KeTa Ha MPo-
BeZleHVe KPYITHbIX HAyYHbIX MPOEKTOB 10 MPUOPUTETHBIM HampaBiie-
HMSIM HayYHO-TEXHOJOTMUYECKOro pa3BUTHUA (CornalleHye or 12 nwomns
2024 r. N2 075-15-2024-639).

Cepreii CepreeBud AjieKceeB SIBISIETCSI BETMKUM OT€UeCTBEH-
HBIM IOPUCTOM BTOPOV TONOBMHBI XX — Hauvana XXI croneTtwuii.
Ho ero no nmpaBy MOKHO CUMTAaTh U BbIAaoMMmcst hpusocodom mpa-
Ba. BriosiHe 3aKOHOMEPHO, YTO UMEHHO OH BBICTYIMJI JUPEKTOPOM-
opranusaropom MHcTUTyTa prmocoduu u rpaBa YpaibCKOTO OT/Ie-
nenus Akagemuu Hayk CCCP (HbiHe Ypanbckoro otaeneHus: PAH).
Ha TeopeTnueckux ceMMHapax MHCTUTYTA JI0ObIe TPoO6IeMbl I0pU-
CIIPYIEHIMM 06CYKIAINUCh C aKTUBHBIM yuacTueM dunocodos (Ka-
3aH1eB, Pynenko 2024: 20-21).

BOnbIIMHCTBO TIPAaBOBBIX TEOPETUUECKUX TMPOU3BEAeHUI
C.C. AnekceeBa uMeeT cepbesHoe Guaocodckoe 06OCHOBaHME.
dunocobckuit GyHIaMEHT MPUCYI KaK 061eil Teopuu mpasa, Tak
Y OTHENbHBIM TEOPETUUECKUM TPyIaM I10 IpobiieMaM OOIIUX I0-
3BOJIEHUIT M OOIIMX 3aIlpeToB, BOMPOCAM TOCyIapcTBa M IIpaBa,
OCHOBaM KOHCTUTYIIMOHHOTO CTPOSI, paboTaM 00IeMUPOBO33PEH-
YeCcKOro xapakrepa.

Ounocodbekue B3msaabl C.C. AyiekceeBa IpeTepriesin Cylle-
CTBEHHYIO 3BOJTIOLINIO ¢ KOHIIAa 1980-x mo KoHia 1990-x rr. 3To Obl1a
SBOJIIOLMST OT KIACCMUYECKUX MapKCUCTCKUX (MuiocodCKuxX TMpef-
CTaBJIEHUII, COTJIACHO KOTOPHIM 3KOHOMMUYECKMIT 6a3uc obIiecTBa
orpenensieT HaJICTPOIKY, COCTABHBIMU YaCTSIMU KOTOPOIA SIBISIETCS
TOCYIapCTBO ¥ MPABO B UX KJIACCOBOM MOHMMAaHUM, K 60j1ee 001IMM
¥ TyOMHHBIM BO33PEHMSIM Ha IMPOMCXOKAEHME U CYIIIHOCTD IIpaBa,
6a3sUpPyIOIIMMCSI Ha Hacleouy HeMeIIKOii KiIaccuueckoit duioco-
dbun, mpexxne Bcero Ha Tpymax Mmmanymuiaa Kanral. B mocrcoBeT-

1 K Haubonee usBecTHbIM (puocodckum paboram C.C. AnekceeBa
cnenyet otHecTu: Camoe CBSITOe, UTO ecTh y bora Ha 3emite : IMMaHyuI
KauT 1 mpo6eMsl IIpaBa B coBpeMeHHYI0 3110xy / C.C. AjekceeB. MOCKBa :
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CKUii TIepyoji HAYYHOI'O TBOPUYECTBA YUEHbBI 06paTWiICSI K 00IUM
Mpo6ieMaM OBbITHS YeJIOBEKA M HAJTMUMS Pa3yMa BO BCEJIEHHOI.
CaMo cob0ii pasymeeTcst, uTo puaocodckoe OCMbIC/IEHE TTeii-
crBuTenbHOCTU ¥ C.C. AJlekceeBa caMbIM TECHBIM 06pa3oM CBSI3aHO
¢ mpobimemamy mpasa. IIpeomoneBasi MapKCUCTCKYIO JOrMaTuUye-
CKyI0 TITapagurmy «6asmca u HaacTpoikmu», C.C. AllekceeB B CBOEM
Haubosee puaocodhckoM, Ha Hall B3NS, mpousBemeHuu «Camoe
CBSTOE, UTO ecTh Y Bora Ha 3emye. ImMmanymi KaHT u mpo6ieMbl
IpaBa B COBPEMEHHYIO 3II0Xy»? CTPEMUTCS OOHAPY>KUTb OCHOBAHMS
MpaBa B MPOTUBOPEUYMBOM YeJIOBEUECKOM pa3yMe U YeloBeuecKkoit
cBobope. Baen 3a 1. KaHTOM OH ITOKa3bIBAEeT, UTO YEJIOBEK — eOUH-
CTBEHHOE pa3yMHOe CYIIeCTBO, CIIOCOOHOE IeICTBOBATb CBOOOIHO.
Ho uctopus cBo60mpl Kak AeI0 PyK YeIOBeUeCKMX HAUMHAETCS CO
3j71a M3-3a 3JI0yIOTpebjeHusT COOCTBEHHbIM pasyMoMm. Yenose-
Yyeckoe CBOEBOJIMe BeIeT K Beluuaiiiieil cBobome, a 3HAaUUT K I10-
CTOSTHHOMY aHTaroHM3My MeXKOy BceMy wieHamu obrmectsa. Ham-
60/iee OTBPATUTEbHBIMY Y€PTAMY 3TOTO QHTArOHM3Ma SIBJISIIOTCSI
Heb1arogapHOCTb, 3aBUCTh, 3JI0PaACTBO (AnekceeB 1998: 37-44),
Bemylye K Hacwinio 1 6e33akoHHOCTH. ITo cymiectBy, C.C. Anek-
CceeB ConmuaapusupyeTcs 3aech ¢ KaHTOM B TOM, UTO Belnyaiinas
cBOOOIA ecTh aTpPUOYT OOIIEeCTBA M OHA JO/DKHA HAJIMYECTBOBATh
B HeM. HO ¢ OrOBOpKOI#1 — HA/IMUECTBOBATh IIPU OIpene/IeHUN U CO-
XpaHeHUM IPaHuIl 3TOJ CBOOOIbI, CONPSIKEHHO €O CBOOOIOI ApY-
rux (AnekceeB 1998: 44). B TakoM ciTydae IpaBoO eCTh aHTUTE3a Ha-
CUINIO, aHTUTE3a BCcepaspyllawlleMy MnpaBy cuibl. [Ipuyem, Kak
9TO HM MapafOKCAIbHO, IPABO €CTb 6e3a/bTepHATVBHAS aHTUTE3A.
O6pa3HbIM BbIpaKEHMEM IAaHHOTO IMapagoKca BBICTYIIAeT TUIIOTe-
TUYECKasl CUTYyaIus, KOrga BeCb HApOA, COCTOSUT Obl M3 AbSIBOJIOB:

Hopma, 1998. 410 c.; ®unocodus npasa // Cobpanue coumHenuii : B 10 T.
[+ CrpaBou. ToMm] / C.C. AnekceeB. Mocksa : Craryt, 2010. T. 7. C. 9-320;
Bcenennas u yenoBek. [TonbiTka moHuMmaHust (parmenTsl) // Tam ske. T. 9.
C. 260-267; OtmenbHbIe Dytocodckme 3ameTky // Tam ske. T. 9. C. 268-278;
BocxoskaeHue K mpaBy : I[Toucku u pemrenus // Tam ke. T. 6. C. 8—553; [IBa
umenu // Tam xe. T. 9. C. 8-22.

2 «Camoe cBATOE, UTO €CcTh y Bora Ha 3emiie» — camoe 3HauMmMoe husio-
codckoe rpoussenenne C.C. AnekceeBa. IMeHHO B HEM OH HauboJIee SIpKo
nposiBuiICs Kak ¢dunocod. dTa kuura Baiia B 1998 r. Uepes 15 neT usgana
MOBTOPHO. Bomna B Tom 5 Cobpanust counHenuit. Ummanywun KaHT — jro-
6umbiii punocod Cepres CepreeBuya. M cBsi3aHHYI0 ¢ KaHTOM KHUTY OH
CUMTAs CBOUM JI00MMBIM HAYYHBIM JeTUILEM.

11



CTpeMJIeHMEe K CAaMOCOXPAaHEHMIO BjedyeT HeoOXOOMMOCTb BEPXOB-
HOJ By1acTu 1paBa (AnekceeB 1998: 44).

Takum 06pa3om 00bEKTUBHAS JIOTMKA PA3BUTHS YEJIOBEUECKOTO
00611eCcTBa MOABOANUT €ro K IIPABOBOMY COCTOSIHUIO M HEM30EKHOCTY
paBa, MIaBHbIMY QYHKIMSIMY M Ha3HaUeHMEeM KOTOPOTO B BOCXOISI-
1ieM pa3sBUTUM YEJIOBEUECKOTO POJa SIBSIETCS «OMpeiesieH e U Co-
XpaHeHMe rpaHunl» cBoboabl (AsekceeB 1998: 46). HasHaueHue mpaBa
B KAHTOBCKOM €ro MoHuMaHumu, Kotopoe nummnonupyet C.C. Anekcee-
BY, COCTOUT B TOM, UTOOBI «OMPEHETUTb KKIOMY CBO€ ¥ OTPaAUTh
€ro OT MOCSTaTeNbCTB KaKOTO APYroro, KOraa eHTPOM ITPpaBOBOTO
peryiMpoBaHusl CTAHOBUTCS OIIpeieisieMoe IMPaBoM U 3aliuiiaeMoe
3aKOHOM cBoe» (AyekceeB 1998: 47). CBo60ma, OCHOBAaHHAS HA 3aKO-
He — BOT B YeM CMBbIC/ ¥ MpeAHa3HaueHue mnpasa. AT GyHAaMeH-
TaJbHbIe KAHTOBCKME MAEY BBIPAKAIOT CYTh (PrT0COhCKMX MCKaHMIT
", B KOHEYHOM UTOTe, MMPOBO33PeHUYeCKMX B3I/IsI0B camoro Ceprest
CepreeBuva. Y B JTaHHOM CJTyuae HEOOXOIMMO OTMETUThH CIEAYIOIIE
sacmyru C.C. AekceeBa B 06acTyt puaocobun.

Bo-1epBbIX, OH ITEPBbIi B OTEUECTBEHHO HayKe IITyOOKO U CH-
CTEMHO IpoaHanu3mupoBan B3risaabl M. KanTa mo Bompocam IpaBa
U TI0Ka3aj, 4To ¢puiocodpust npaBa KaHTa SIB/IsIeTCS OMHUM U3 He-
OThEMJIEMBIX U OTpefesolX 31eMeHTOB OPTaHNYeCcKoii CHUCTe-
MbI DWITOCOMCKMX BO33pPEHMII HEMEIIKOTO MBICIUTENS, HUCKOJb-
KO He YCTYNalIIUM 3TUYECKOi IpobiaeMmatuke. OOHOBpPEMEHHO
Hapsay ¢ HeMHOrMMu ucciegosatensimu B mupe C.C. Anekcees
BBISIBII 1 060CHOBAJI HAJIMUMe KAHTOBCKOM ITPaBOBON ITOKTPUHBL.
Ko Bpemenu Hammcauusi Kuuru «Camoe CBSITOe, UTO eCTh y Bora
Ha 3eMJIe...» CO3BYUYHbIE UEM IMOTYYMInM 060CHOBaHME B paboTax
K. Putrrepa (Ritter 1971), I. lltonbua (Stolz 1972), ®. Kaynsbaxa
(Kaulbach 1982), B. Byma (Busch 1979), B. JTionura (Ludwig 1988),
B. Kepctunra (Kersting 1984) (Aponcon 2015: 7). Ho 6b1710 HeMaio
MIPOTMBHMKOB JJaHHOTO monxozja. [[pyMeuatesnbHO, UTO U B HalIU
IHJ TeOpeTUUYEeCKye TOBOABI B TI0b3Y HAMMUMS paGUHUPOBAHHOM
KoHIenuuy rmpasa M. KaHTa, exkaineit B OCHOBE MOPaJIbHbIX U IPY-
I'MX 3aKOHOB OOIIECTBA, OCTAIOTCSI MAJIOU3YYEHHBIMU B OOIIMPHOI
KaHTOBCKOI1 InTepartype. B cuiTy 4uero HoBble KHUTH T10 TEMe MOTYT
BOCIIPUMHMUMATBCS KaK ITepBOIIpoxXogueckme’.

5 Tak, B OHOM 13 KOMMeHTapueB K KHure dpuka YorkuHca «KaHT o
3aKOHaX» yTBEPXKIAeTCs, UTO JaHHAas KHUTA SIBJISIeTCs I1epBbIM MOHOTpa-
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Mexny tem C.C. AnekceeB MPUBOOUT BeCKME apTyYMEHTHI
B TI0JTb3Y HAIMUMS KAHTOBCKOI dmmocodum rpasa 1 ee 3HaAUEHUS
IIJISI COBpeMeHHOJ 310xu. KpaTKo oxapakTepu30BaB KpUTUUECKUIA
MeTog, punocoda, BRBIpabOTAHHBIN B XO[Ie M3BECTHOTO «KOIIePHU-
KOBCKOTO IlepeBopoTa» B (puaocodum, MpOMU3OLIEaNIero B KOHIIE
XVIII cronetwust, C.C. AlekceeB OIIpoBepraeT Te3uc 06 OTCYTCTBUM,
HEOCHOBATEIbHOCTU VIV PA3MBITOCTYU 0 MHBIM CIOXKETHBIM JIU-
HUSIM GYHIAMEHTaNbHbIX GUI0COPCKUX MpeacTaBleHNUii KeHUT-
cOeprcKoro MbICIUTENSI 10 MPaBOBOJ IMpobieMaTuke. Bompeku
OBITYIOIIVM B G110codCKoii cpede MogoOHOro posa OleHKaM, Xa-
paKkTepuUsyIOIIMM BbIcKas3biBaHMsI KaHTa 110 MpaBOBBIM BOMIPOCAM
Kak mnomyTtHsie, C.C. AjiekceeB 060CHOBBIBAET ITPSIMO ITPOTUBOIIO-
JIOSKHYIO ITOCBIIKY, 8 UMEHHO MTPUBOANUT TOBOIBI B [T0Tb3Y TOTO, UTO
dbunocodus mpasa crajia UCXOOHONM TOUKONM HJISI MOCIEAYIOIIETO
HanyCcaHus KAHTOBCKOM «KpUTUKM UMCTOTO pa3yMa» U IPYTUX €ro
CTaBIINX KJIACCMUECKMMM Ipou3BedeHui. [Ipu 3TOM HeMelKui
dunocod mposgeiasger cebss Kak 3HATOK TOHKOCTEN I0PUAMYECKOI
TePMMHOJIOTUM M PUMCKOrO IpaBa. He BoIuomeHHass B Crelu-
aJbHOM 060b61IaIeM Tpyae dunocodus npasa KanTa He TOJIBKO
JIATEHTHO MPUCYTCTBYET B Tpex ero «KpuTmkax», H0, Kak MMOKa3bI-
BaeT C.C. Anekcees, IIpecTaB/JeHa B SBHOM BUIE B LI€J0M Cepum
CITeIMaIbHBIX PaboT. VIM OCHOBATENbHO OXapaKTepU30BaHBI TU
Tpyobl KaHTa uepe3 Tpu BpeMeHHBIX UM COAEPIKATENbHBIX CIIOSI
(AnekceeB 1998: 28-30), UTo IMpeACTaBIsIeT OOJBILO MHTEPEC IJIS
yurarens. Kak pestomupyet C.C. AnmekceeB, B CTaThsIX U TPaKTa-
Tax KaHTa «comepskuTcsl paspaboraHHas LieabHast punocodckas
KOHIIEIIIMS MpaBa, B KOTOPOJ peayn30BaINCh €ro IpeAcTaBiie-
HMSI O MUPO3IaHUM, pasyMe, UCTOPUM U TIePCIIeKTUBAX Pa3BUTUS
YeJI0OBEYECKOTO pPOJa, Maeanbl JMOepasbHON UMBWIN3AIUA...»
(Anekcees 1998: 30). HemoolieHeHHas 1 He OCMBbICJI€HHAs B JOCTa-
TOYHOJI Mepe 10 HACTOSIIEro BpeMeHM MpaBoBasi COCTABJISIONASI
KaHTOBCKOJ ¢miocoduu npuobpeTaeT OrpoOMHOE 3HAUYEHME MJIs
pasBUTHS COBPEMEHHOTO 06IIecTBa, B KOTOPOM IeHHOCTD ITpaBa
SIBJISIETCSI TIPUOPUTETOM.

Bo-BTOpBIX, B pasBuTme KaHTOBCKMX upaeint C.C. AnekceeB
TOKa3aj ¥ 060CHOBAJ LIEHHOCTD IIpaBa B OOIIECTBE U, OCOGEHHO,

buyeckuM MCCIIeNOBaHMEM, TIONTHOCTBIO MOCBSIIIIEHHBIM KaHTOBCKOJ Teo-
puu mpasa B 1enoM (Abaci 2020).
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Ha COBpPEMEHHOM 3Talle ero pasBuUTHs. [IJjig 3TOro OH ITy6OKO ITe-
PEOCMBIC/IVIIN, TI0 CYIIEeCTBY, BHOBb BBeJ B HAay4YHbI/l 000pOT Ka-
TEropumn «4mcToe IIPpaBO» M «IIPABO 4YeJIOBEKa». «Yncroe IIpaBO»
C.C. ArnekceeB paccmaTpuBaeT B KauecTBe COOEpKaHMS IMpaBa,
Ba)KHeJIIero MmpogykTa YMCTOTO pa3yMa M BBICIIETO BbIpaskeHUS
IYXOBHOM KYJIbTYpPBI. «B peasnibHO, MPAaKTUYECKON XU3HU JIIOAEN,
0061IecTBa CyIIeCTBYET TOIbKO OOMH MHCTUTYT, KOTOPBI B chepe
peryaupoBaHus (YIpaBjieHMs) CIOCOOEH... COenaTh pa3yM COOT-
BETCTBYIOIIMM CaMbIM BbICOKMM I1OKa3aTessIM, T.e. UUCThIM. ITO —
Mpaso...» (AnekceeB 1998: 177-178). Takum 06pa3oM, JaHHAs KaTe-
ropusl IpeACTaBIIsSIeT CBOEIro Poia CBSINEHHbI UaeaabHbli 00pas,
KOTOPBIV HO/SKEH CTaTh 06Pa3IOM [JIS MPaKTUUYECKOTO MECTBUS,
IUIST BOIUIOIIEHUST (pyHIAMEeHTAaJIbHbIX MPUHIIMIIOB IIpaBa B pas-
BUTUM 00IIecTBa. «I[IpaBo uesoBeKa» («IIPaBo JIIOJEi») SIBIISETCS,
10 AJieKCceeBY, B3aMMOCBSI3aHHO C «UMCTBIM IIPaBOM» KaTeropmeit,
XapaKkTepusyliei MpaBo B rpaskgaHCKOM OOIIecTBe Hapsmy C Ta-
KUMMM MHCTUTYIMOHAIbHBIMM 00pa30BaHMSAMM, KaK TOCYZapCTBO,
PEeIUTMO3HbIE MHCTUTYThI, 00BEKTUBMUPOBAHHbBIE (DOPMBI TyXOBHOI
SKM3HM, HAYKU, UCKyccTBa. «[IpaBo yesoBeKa», MHBIMU CJIOBAMU —
sIBJIEHME 0ObEKTMBHOTO MPaBa, CBSI3aHHOTO C 3aKOHOM ¥ ITPaBOCO-
3HAHMEM, CYIIEeCTBYIOIIee B KaUeCTBe MHCTUTYIIMOHAIBHOTO 06pa-
30BaHMs, IEHTPUPOBAHHOTO Ha 0OIIeCTBEHHO IIEHHOCTY Ye/I0BeKa
1 obecreunBaloiero ero ceoboxny (Anekceen 1998: 82, 211-221).
B-TpeTbux, 1 30€Ch MbI ITOAOIIIN K ITITABHOMY: B GMIOCOPCKUX
Tpymax C.C. AnekceeBa pepeHOM 3BYUMUT OCHOBHAs ues — B Ipa-
Be JOMMHMUPYIOIIee 3HaUeHye uMeeT (eHOMEH CBOOOIbI (Aekce-
eB 1998: 218). IIpaBo — 310 06UTENL CBOOOIBI (ANlekceeB 1998: 54),
OHO — PETYISITOP TPaHMUIL, CBOOOIbI JTI0IEe, COOTHECEHHO CO CBOOO-
ot Bcex «apyrux» (AnmekceeB 1998: 129). IlocinemoBaTe/nlbHO IIPO-
Bozgs 3Ty pumocodekyio umero, C.C. AnekceeB npusHaet B Kante
MBICIMTEJISI, JaBIIero Haubomee riayookoe ¢uaocodckoe 060CHO-
BaHMe coBpeMeHHOMY Jnbepanmusmy (Anekcees 1998: 110). C nu-
6epanmsMom u ugeeit ceobompl cam Cepreit CepreeBud CBSI3bIBAET
MepCIIeKTUBbI Pa3BUTHUS COBPEMEHHOTO 001IeCTBa — JeMOKpaTuye-
CKOro ¥ mpaBoBoro. Ha MHOTMX CTpaHMIIaX CBOMX NPOM3BeAeHUi
OH aKIeHTUPYeT BHMMaHME Ha «COBPEMEHHBIX JMOepasbHbIX I1-
Bum3auusax» (Anekcee 1998: 78-79, 112), «uMBUAM3ALMOHHO-
nubepanbHOM pasBuUTUM» (AnmekceeB 1998: 178), a coBpeMeHHbII
MCTOPUYECKUI 9Tall pasBUTUSI OOIIECTBA XapaKTepu3yeT B Kaue-
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CTBe «IMOepaabHONM 3IMOXM B KM3HU JIIOJEV» WU «3IMOXU Jnbe-
panbHOI uyBMIM3auum» (Anekceep 1998: 184, 215-217, 220, 240,
257,331)% C.C. AekceeB SIPKO XapaKTePU3yeT COBPEMEHHYIO STIOXY
KaK 310Xy JmbepaabHbIX HMUBWIK3anuil B maparpade 2 «[louemy
KauTt?» rnaBbl 1 cBoero Tpyma «Camoe CBSITOe, UTO ecThb y bora Ha
3emie...». OTBevast Ha cpopMyIMPOBaHHBIN UM BoIpoc «Ilouemy
KaHT?», aBTOp MpOM3BeIeHNSI OUEePUMBAET OCOOEHHOCTY BPEMEHU
>ku3Hu WM. KaHTa 1 jaeT XxapakTepuUCTUKY HOBOI 3II0XU, B KOTOPYIO
YyeJI0BeYeCTBO BCTYIIMIIO TTocie hpaHIy3CKoii peBomonyun. Tem ca-
MbIM (punocodust mpaBa Kanra anammusupyercs C.C. AlekceeBbIM
He CTOJIbKO B KOHTEKCTe HEMEIKOJ Kiaccuueckoi dumocoduu,
CKOJIbKO B IVIOOQJIBHOM 3IOXaJIbHOM €BPOIIeICKOM ¥ MUPOBOM ee
3HaueHun. C.C. AyekceeB [10Ka3bIBaeT 3HAUMMOCTb uaei Kanta s
MIPOIIION ¥ COBPEMEHHOI TMOepaTbHO-OPUEHTUPOBAHHONM MBICIIN.
B oTHOIIEHNM TpaBa OHA MPOSBIISIETCS B Mee ITpaBa YeJoBeKa Kak
0OBEKTUBHOTO TTPaBa, B pa3penInTeIbHOM XapaKTepe caMoro Ipa-
Ba, B HEOOXOIMMOCTHM Pa3BUTHS IIPABOBOTO OOIIECTBA.

B sroii cBs3u dunocodckme MHTEpPEChl YUEHOTO KOHIIEHTPU-
PYIOTCSI Ha MTpo6ieMax MPaBOBOTO COCTOSIHUS OOIEeCTBa — OH pas-
MBIIIISET O TPSAYIIEM «BCeOOIeM IPaBOBOM OOIIEeCTBe» HA YPOB-
He MUpoBOro coobmecrBa (AnekceeB 1998: 259-263). Bosbiioe
BHMMaHMe yIeISIeTCs] BOIIPOCaM KYJIbTypbl CBOOOIbI, BO3BBILIEHMS
MPaBOBOIO CTAaTyCa rPakgaHMHA MOCPENCTBOM ITOCTEIIEHHOTO ITe-
pexopa OT IPaBOBOTrO 06ecIeyeHns ero CyObeKTUBHBIX ITPaB K BCe-
00beMITIOIIEMY OOBEKTMBHOMY IIpaBy uejoBeka (AnekceeB 1998:
253-258). BeipaboTanHas puiocodcKast METOIOIOIMUS PeaTU3yeTCst
MM ¥ Py pa3paboTke cyry6o IpUaAMIeCcKoii TEMATUKA: He CayJaii-
HO OH ypessieT 60sbllIoe BHMMAaHMe BOIIPOCAM JOTOBOPHOIO Ipa-
Ba, MPOO6IEeMaTHKe TO3BOJIUTENIBHOTO ITPABOBOTO PEryIMPOBaHMS.
[TpumeyaTeNbHO, YTO ITO3BONUTEIbHOE MPABO OH CUUTAET OTHUM
13 IIPU3HAKOB JIM6epaTbHbIX IVMBUIMU3ALNI Y UMEHYET ero IMpaBoOM
COBPEMEHHOTO I'PakIaHCKoro obmectsa (AnekceeB 1998: 240)°.

4006 atom ke C.C. AlekceeB MHOTOKPATHO YIIOMMHAET B cBoeit pyHma-
MEHTaIbHOJ paboTe «BocXokmeHMe K TIPaBy», B APYTUX KHUTAX U CTATHSIX.

5 CosByuHble upgeu 6buIM BbIpaxkeHbl C.C. AnekceeBbIM M paHee,
B 1989 romy: o6Iem03BOMUTENbHBIN TMOPSIIOK «SIBJSIETCS MPSIMBIM U Op-
TaHMYHBIM BbIPaKEHMEM HbIHE pacHIMpSIONIeiicss TITy6boKoi CcolManbHOI
CBOOO/IBI, BOTUIOIIAIOIIETOCS B HEli HA HOBOM YPOBHE 00IIleueI0BEYeCKOrO
" 0011eI03BOINTEILHOTO Havaia» (AnekceeB 1989: 132).
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B HacTosiiee BpeMs 1ubepannsm, HeonubepaausM U mocie-
JoBaTeIy TubepaibHOM MOMUTUKY B HAlllell CTpaHe 4acTo MOaBeEpP-
raloTcsl KpuTHKe. B mmubepannsme ycMaTpUBaIOT IPUUMHY HEYOay B
COLIMAJIbHO 1 SKOHOMMYECKOJi cpepax obiiecTsa. [IpencrasisieTcst
BCe 3Xe, UTO JImbepaabHble ey HuueM cebst He IMCKpeauTUpoBa-
JIi. 3a4acTyI0 MOPOYHA ITPAKTUKA pealn3aluuy 3TUX umei, GyHam-
pPOBaHHAs Ha CYObEKTMBHOI MX MHTEpPIpeTaluy, Ha YTO, KCTATH,
obpaian Buumanue u cam C.C. AnekceeB. OH oTMeuar, 4To Jube-
paJibHbIe IIeHHOCTH, ITPeACTaBJIeHNs 0 HUX MoHecau B HaireMm OT-
evecTBe noTepu. «Camasi CylleCTBeHHas ¥ ropecTHasl U3 TaKuX I10-
Tepb — ympama 8 hpedcmasieHusx Jioodeti NpuopumemHoz0 3HaueHus
2J1a8HOTI, UCXOOHOTI Kamezopuu c80000b1 — NpABA U 01MEenCcmeeHHoCmu
yeji08eKa ¢ A M 0 M 'y peuiams ceou desa u c8orw cydvby» (Anekcees
1998: 351). Bonee Toro, cB060gHAST AKTMBHOCTH YEJIOBEKA TTOTYUM -
Jla YPOIJIMBOE BhIPasKeHME — BBIIMJIACh B CTPEMJIEHME K oboralie-
HUIO JTI000Ji 1IeHOi, a B cdepe ToCygapCTBEHHOIO CTPOUTEIbCTBA
Hallla BOIUIOILIeHMEe B HOMEHK/IATypHO-K/IaHOBOW CHUCTEME OTHO-
IIeHNH, TpeICTaBIsSIoNneil cob60ii aHTUIION, TMOepaTbHOM MOIEeIn
npasjeHus. [Iomo6HOro posa OLEeHKY MPaKTUKY peann3aluyun Uaen
BEPXOBEHCTBA IIpaBa, YTBEPKAEHMS IIpaBa Kak aGCOMIOTHOI COIM-
aJbHOI IIEHHOCTY, IIpaBa YeJ0BeKa M MHBIX CBOMX (GUIOCOPCKUX
upeit C.C. AllekceeB COXpaHMJI 10 KOHIIA CBOel ku3Hu. 06 3TOM OH
C TOpeubl0 IMucaa B cBoeli pabore «KpyileHue mpaBa» (AlekceeB
2010). Kak u mpenmonarana y4eHblid, cyabba JMbepaabHbIX [EHHO-
creii B Poccuu monroe BpeMsi OyIeT OCTaBaThCS HeOIpeaeaeHHOM
C BO3MOKHBIM ITOIMSTHBIM OBMsKeHMeM. OTHAKO OH ObLI yoeXKIeH
B IIPOYHOM IIPaBOBOM YCTPOJICTBE CTpaHbl B OymyiieM (AjnekceeB
1998: 357-361).

JInbepanuctckue mo cpoeit cytu ugeu C.C. AnekceeBa Co-
XPaHSIIOT CBOIO aKTyaJbHOCTh U B Hamu guu. Ugeu C.C. AnekceeBa
U OPYTUX I0PUCTOB C JubepabHbIMM B3MISIAaMy HaXOOST BOILIO-
IeHKe B TPAaKTOBKE COBPEMEHHOr0 KOHCTUTYIMOHAIM3Ma, CYTh
KOTOPOTO COCTOUT B ciemyionieM: «KOHCTUTYLIIMOHAIN3M — 3TO CO-
BOKYITHOCTb B3aMMOCBSI3aHHBIX KOHIIEILMI1, IIPUHIUIIOB U MpaK-
TUK, OPTaHMU3YIOIIMX ¥ TEM CaMbIM OTPAaHMUMBAIOIIMX BIACTb IIpa-
BUTEJIBCTBA C LEJbI0 MPemoTBpaTuTh gecrnotusm» (lllaio, Yuri
2021: 16). NaHHas TpPaKTOBKAa KOHCTUTYLUMOHA/IM3Ma HAXOOUT
BbIpa’keHMe B COBPEMEHHBIX KOHCTUTYIIMSIX U, YTO BasKHO, B Te-
OpeTUYeCKMUX MOMAEISIX KOHCTUTYIIMOHHOIO YCTPOICTBa, 3aKpe-
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TUISIIOUIMXCSI B MPABOCO3HAHUM U B MIPAKTUKe TOCYLapCTBEHHOTO
CTPOUTEIHCTBA MHOXKECTBA CTpaH Mupa. JJokyMeHTanbHOe 0hOPM-
JieHMe M HOpMaTUBHOe 3aKpelljieHMe COBpeMEeHHbI I KOHCTUTYLIM -
OHAIM3M HaXOAUT B TEKCTaX KOHCTUTYIIMIA, BOIUIONIAIONINX B cebe
upean «KOHCTUTYIIMM cBOOGOOBI»®. B cTpaHax BocTtouHoii EBporibl
u B Poccuy moTpe6HOCTh B MOCTIDKEHUM 0O03HAUEHHOIO uiea-
Jla apTUKyIMpoBasach Ha ucxome XX CTOMETHUS, KOTAA MPUIILIO
TOHMMaHMe TOTO, YTO eC/IU Peaau3yloTCs MPUHUUIIbI KOHCTUTY-
[VOHAMM3Ma, «yCTAHOBUBINMECSI OTHOIIEHMS 0OPa3yloT TaKylo
CUCTEMY OTpaHMUYEHMUI, IIPU KOTOPOJ Ha I€pBOM IIaHE CTOUT
obecmeuyenne cBo60abl rpaxkaan» (Illaiio 2001: 12). B 3ToM cMbIcie
C.C. AnekceeBa MOXXHO pacCMaTpuBaTh Kak MIPOBO3BECTHUKA UAEU
KOHCTUTYLMM cBOo6GoAbI B Poccuu. B TepMmHOIOTMM CaMOTO 0pU-
cra u dunocoda — Koncruryuun Yenoseka. B pasBuTue MpuHIU-
1oB KoHctutyiuoHanusma C.C. AyekceeB 060CHOBbIBAeT HEIPU-
e€MJIEMOCTb peajn3aluy B KOHCTUTYLIMM TMPUHLUIIA TTPUOPUTETA
0611ecTBa 1 BJIACTY HaJ, TMYHOCTBIO, UTO OBIIIO CBOMICTBEHHO BCEM
COBETCKMM KOHCTUTYIMSIM (AnekceeB 2009: 7-8). OH BbICTymaeT
3a MIPUHLMIIMAIbHOE YIIOPSJ0YMBaHe TOCYAAaPCTBEHHONM BJIacTU
M 3a pa3BUTME MHCTUTYTA U KyJAbTYpbl MpPaB yenoBeka (AJyiekce-
eB 2009: 18). ['MyOMHHBI CMBICJ CBOEJ KOHLIeNIUY KoHCTUTYIUmn
Yesi0BeKa OH BUIUT B TOM, YTOOBI «Ue/108€K C €20 8bICOKUM 00CIMO-
UHCMBOM U HeomsemaeMblMU Npasamu 8038bICUICA HAO 8J1ACMbIO
u amo onpedenusio 6vl Cyujecmao u pasgumue gceii 20cyoapcmeeHHo-
npaeosoti xu3Hu» (Anekcees 2009: 17-18). BoissBieHM0 1 060CHO-
BaHMIO MyTell peanusaluy 3TOI KOHLEMLUMU MBICIUTEND MOCBSI-
TUJI MHOTHME TOAbI CBOEN KU3HU.

Takum ob6pasom, punocopckue uaen C.C. AnekceeBa, B TOM
YuCIie ero KOHIIEIT ITpaBa YeIoBeKa, HAllIY BOIUIOIIEeHE B OOIINX
MpeJCTaBIeHMUSIX O KOHCTUTYLIMOHAIM3Me, TYTIX Pa3BUTUS KOH-
CTUTYLIMOHHOTO ITpoliecca B Hallleit cTpaHe. ITO CBUIETENbCTBYET
0 MHOT'OTPaHHOCTY JIMYHOCTU YUYE€HOTO, OPTaHNYEeCKOVi B3aMMOCBSI-
31 QyHIaMeHTaJbHbIX GMIOCOMCKUX U MTPABOBBIX MPeICTaBIeHNUI
B €ro MMPOBO33PEHUM.

¢ [laHHas1 MOJie/Tb B SBHOM BUIe MpeJcTaBaeHa B GyHIaMeHTaIbHOMI
paboTe BeHTrepCKuUX ucciemoBaresneii Auaparia Illaito u PeHatsl YuUTIL (CM.:
laito, Yuti, 2021).
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S.S. Alekseev:
from Philosophy of Law to the Human Constitution

Abstract: The article is dedicated to the philosophical views of Sergei
Sergeevich Alekseev, an outstanding Russian legal scholar and organiser
of science. In particular, the discussion considers the question of lawful
freedom and Alekseev’s understanding of the purpose of law in achieving
this freedom. The article discusses Alekseev’s key philosophical views
and ideas,which determined his general theory oflawand understanding
of the problems of constitutionalism in Russia. Alekseev’s deep and
systematic analysis of Kant’s views on legal issues and demonstration
of a holistic Kantian legal doctrine have a pre-eminent position in
Russian legal science and an important global dimension. In developing
Kant’s ideas, Alekseev substantiated the value of law in modern
society. To this end, he deeply rethought - in essence, reintroducing
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into scientific circulation - the categories of “pure right” and “human
rights”. Thus, Kant’s legal theory underpins Alekseev’s advancement of
a liberalist approach to law, which is manifested in the idea of human
rights as objective rights, in the permissive nature of the law itself, and
in the need to develop a rule-of-law society. The article also shows
the organic connection between Alekseev’s philosophical ideas and his
notions about the constitutional process, which are expressed in his
formulation of the concept of the Human Constitution.

Keywords: freedom; purpose of law; human rights; Kantian legal
doctrine; Human Constitution
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