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Abstract. The article deals with the definition of a real contract. It is shown that understanding the
phenomenon of a real contract is based on the stereotypes: it is defined as an act of transferring a thing in
the purchase and sale (tradition). This stereotype does not reflect reality. The transfer of a thing based on the
sales contract is not a contract or any other transaction at all. This transfer is an execution of the sales
contract. The real contract is a purchase and sale contract. In order to overcome stereotypes in the
understanding of a real contract, a new methodological approach based on the doctrine of the subject of civil
contractual regulation is required. The basis for classifying civil law contracts is the classification of
contracts by the subject of regulation. The real civil contract is a civil contract aimed at regulating
proprietary legal relations. Understanding the phenomenon of a real contract has scientific value, since it
allows us to identify the legal nature of a real contract, and advances the theory of contract law by
classifying contracts by the subject of regulation into obligation, real and real obligation ones.

1. Introduction

The contract law occupies more than half of all civil
legislation rules. Accordingly, in theory and in practice,
the problem of contract law prevails. However, with all
the huge array of literature on contracts, there are topics
that have been understudied by civilists. The latter
include the problem of understanding real contracts in
civil law.

The phenomenon of a real contract, well known to
Russian pre-revolutionary civil law [1] and almost never
mentioned in the Soviet civil law literature [2, p. 396], is
more and more actively studied by domestic civilists [3—
6]. Literature on real contracts shows that real contracts
are defined in line with long-established stereotypes and
without proper methodological support.

The purpose of this article is to explain the
phenomenon of a real contract on the basis of new
methodological approaches.

2. Stereotypes in understanding the
phenomenon of a real contract

A common understanding of the real contract in modern
civil law science has not yet developed, but the trend has
emerged. Most often, real contracts include contracts
that serve as a direct basis for the emergence, change,
termination, transfer of property rights [7, p. 121]. Real
contracts are considered to be a type of administrative
transactions, which, in addition to real contracts, include
cession [8]. Real contracts are [9, p. 528] contracts of
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sale [10] and real donation contracts [11, p. 119-121;
12]. Some authors deny the existence of real contracts or
their scientific and practical significance [13, p. 12-13].

The most famous case of a real contract in literature
is the act of transferring a thing during the sale and
purchase (tradition). The perception of tradition as a real
contract is the most widespread stereotype. However,
this stereotype does not reflect reality.

First, the transfer of a thing based on a contract of
sale is not a contract or any other transaction at all. This
transfer is nothing more than the execution of the sales
contract.

To support the contractual (transactional) nature of
the transfer of things, it is argued that the transfer is an
agreed bilateral expression of will in the proposal of
execution and its acceptance [14, p. 126]. It would seem
that the seller proposes to accept (offer) the thing, and
the buyer, accepting the thing, agrees with the seller's
offer (acceptance), and the contract is obvious. This idea
of a transfer as a contract is in fact deceptive.

The transfer by the seller and its acceptance by the
buyer do not express mutual consent to the transfer of
ownership of the thing, since this consent is expressed
directly by the contract of sale itself. It is the purchase
and sale agreement that expresses the agreed will of the
parties to transfer the thing and the transfer of
ownership. Why should the seller and the buyer agree on
the transfer of the thing and the transfer of ownership, if
under the sale and purchase agreement the seller has
undertaken to transfer the thing into the ownership of the
buyer, and the buyer has undertaken to accept and pay
for it?
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By making a contract and executing it, the parties
express their agreed will. But the direction of these
agreed wills is different. The will of the parties aimed at
the conclusion of the contract has a regulatory
orientation; therefore, this will creates a contract. The
will of the parties aimed at the execution of the contract
does not create a contract; on the contrary, the
performance exhausts the contract.

The transfer of a thing in pursuance of a contract and
its receiving cannot be qualified as a contract even in
cases where, at the stage of performance of the contract,
the parties agree on other or additional parameters of
performance. In these cases, they agree on nothing more
than changes to the previously concluded executable
contract. For instance, if the seller transfers goods in an
assortment that does not correspond to the contract of
sale, and the buyer agrees to accept them on account of
the execution of this contract, then the seller and the
buyer thereby conclude an additional agreement to the
contract of sale.

The consistent implementation of the idea of "the
proposal of performance under a contract and its
acceptance form a contract”, on which the qualification
of the transfer (tradition) as a contract is based, would
lead to the need to qualify each act of the accepted
performance as a contract and, consequently, to a
manifold increase in contracts concluded, overgrowth of
continuing contracts whole "bunches" of some
"executive contracts". And this is not an exaggeration.
Indeed, with this approach, every payment for housing,
electricity, utilities, every delivery by the postman of a
periodical to the mailbox should be considered as a
contract. What is this - bringing the situation to the point
of absurdity? Yes, but only as a way of proving that the
transfer (tradition) of a thing in pursuance of a sale and
purchase agreement is not a contract (transaction),
because in the context under consideration, there is no
fundamental difference between a supplier transferring a
large batch of technological equipment to a buyer and a
newspaper delivery by a postal company to a subscriber
by a postman.

Therefore, the transfer of a thing is not the
completion of a new contract, but the fulfillment of a
previously concluded contract of purchase and sale.

Secondly, the basis for the transfer from the seller to
the buyer of real rights to the sold thing is the purchase
and sale agreement itself, by concluding which the
parties regulate their real relations on the transfer of
ownership of the thing.

Thirdly, the transfer (tradition) of a thing during the
sale and purchase has legal significance for the transfer
of ownership of the thing only when this transfer is
associated with the transfer of the thing. The transfer of a
thing is a legal fact, with which the moment of the
transfer of ownership is associated.

The last example clearly illustrates that the transfer
does not have the value of the transaction (agreement),
which serves as the basis for the transfer of ownership,
and the presence of such a value in the purchase and sale
agreement. It is quite obvious that if the moment of
transfer of ownership is timed to the expiration of a
certain period after the conclusion of the contract of sale,

then in this case the transfer of the thing does not
determine the moment of transfer of ownership, and
even less is the basis for the transfer of ownership. In
turn, the expiration of a certain period after the
conclusion of the sale and purchase agreement, although
it determines the moment of transfer of ownership, is not
a legal basis (regulator) of the transfer of ownership and
a transaction. In this and in other cases, the legal basis
(regulator) for the transfer of ownership is the contract of
sale. There are no other options.

In other cases, the transfer of a thing is also irrelevant
for determining the moment of transfer of ownership in
the purchase and sale, for example, when the moment of
transfer of ownership is determined by the moment of
payment for the goods or the expiration of a period after
the conclusion of the contract of sale.

Thus, the sales contract always governs the legal
relationship for the transfer of ownership. Moreover,
when the moment of transfer of ownership is timed to
the moment of concluding an agreement, it is sufficient
for the transfer of ownership. In other cases, additional
factors are required (e.g., the transfer of things). But the
transfer of a thing is not a contract (transaction) that
regulates legal relations on the transfer of ownership.
This legal relationship is regulated directly by the sales
contract. The transfer of a thing is a legal fact with which
the law (Article 223 of the Civil Code of the Russian
Federation) associates only the moment of transfer of
ownership. The transfer therefore acts as a legal fact that
does not have regulatory significance, and does not have
the status of a transaction.

Thus, the transfer (tradition) of a thing under the
contract of sale does not have properties that would
qualify it as a real contract. These properties are inherent
to the contract of sale, and it is this contract is a real
contract (a real contract of obligation).

Unlike the transfer of a thing, the real donation
contract can be attributed to real contracts, since the
donation contract is the basis for the transfer of
ownership of the thing (gift) from the donor to the donee
and regulates the legal relationship between them. The
perception of only a real donation contract as a real
contract is another stereotype that does not reflect the
legal nature of a donation contract.

Describing a real donation contract as a real contract,
M.I. Braginsky came to the conclusion that “a real
contract, in principle, does not imply any binding legal
relationship. Its function is limited by the fact that we are
talking about a contract-transaction” [15, p. 226].

Indeed, on the basis of a real donation contract, a
legal obligation does not arise, including the obligation
of the donor to transfer the thing free of charge into the
ownership of the donee and the corresponding right of
the latter. But another legal relationship arises, namely,
the legal relationship for the transfer of ownership of the
thing (gift) from the donor to the donee.

The specified legal relationship does not contain
rights and obligations. Therefore, it is difficult to
recognize it based on the usual ideas about the content of
the legal relationship. But, as it has been said many times
earlier, the legal relationship may not include rights and
obligations. This is exactly the case with legal
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relationship between the donor and the donee, which is
expressed in the transition of ownership of the gift from
the former to the latter (as well as the previously
analyzed legal relationship on the transfer of ownership,
based on a sale and purchase agreement or another
agreement on the alienation of property).

The consensual contract is also a real contract. The
existence of a legal relationship, which implies the
obligation (promise) to transfer the thing as a gift and the
right corresponding to this obligation, does not exclude
the existence of a legal relationship on the transfer of
ownership of the thing (gift) from the donor to the
donee. When concluding a donation agreement, no
matter whether it is real or consensual, the parties decide
the issue of ownership of the thing to be donated and,
accordingly, through the donation agreement, regulate
the property relationship on the transfer of ownership.

3. New approaches to understanding
the phenomenon of a real contract

To overcome the stereotypes in the understanding the
real contract, new approaches are needed. For
understanding real contracts, theoretical conclusions
about the subject of civil contractual regulation are of
methodological importance.

The civil contract is a legal regulator. Regulatory
properties of the contract described in [16; 17] and
investigated in [18]. Civil regulation should be
considered as civil contractual regulation. One can talk
about the subject of civil contractual regulation, which is
covered by the subject of civil regulation. The subject of
civil contractual regulation can be any relationship
within the subject of civil law regulation, with the
exception of relations that are not subject to civil
contractual regulation, as well as relations, whose civil
contractual regulation is not allowed by law. Property
relations are also subject to civil contractual regulation.

The basis for the classification of civil law contracts
is the subject of contractual regulation. The real civil
contract is a civil contract aimed at regulating
proprietary legal relations.

Real civil law contracts include:

1) agreements aimed at regulating relative legal
relations between participants in common property (for
example, agreements on converting common joint
property into common shared ownership, agreements on
determining shares in the common shared ownership,
agreements on separable improvements to common
property, agreements on the division of property in
common shared ownership, and separation of a share
from it, agreements on the possession, use and disposal
of property in common ownership);

2) real contracts of donation;

3) paid contracts aimed at regulating the transfer of
ownership of a thing and not providing for the
obligations of the parties to transfer the thing into
ownership and pay for the thing;

4) agreements on easements that do not provide for
the obligation to transfer the right of limited use of

property.

4. The scientific value of understanding
the phenomenon of a real contract

It is important to define the concept of real contract. The
scientific value of the phenomenon of a real contract
extends beyond the limits of understanding of the
concept of a real contract itself.

The discussion about the real contract has overcome
the narrow interpretation of a civil law contract. The real
contract became a trigger for the surge of scientific
interest in civil law in other civil law contracts in
addition to contracts of obligation.

An analysis of the real contract in the context of the
contractual regulation or the new approach to
understanding a real contract serves as an additional
confirmation of the possibility of contractual regulation
of real legal relations. After all, the recognition that a
real contract acts as a direct basis for the transfer of real
rights from one person to another means the recognition
of the existence of a relationship between these persons,
expressed in the transfer of real rights;, the proprietary
nature of this relationship, since it implies the transfer of
proprietary rights and does not contain rights and
obligations; the possibility of contractual regulation of
relations on the transfer of real rights, since the effect of
the contract implying the transfer of real rights is a
regulatory effect on the real relations of these persons.

The understanding of a real contract can be
developed if the problem of a real contract is viewed
through the prism of the subject of contractual
regulation. Confirmation of this is the new approach to
understanding the real contract.

Moreover, understanding the phenomenon of a real
contract through the prism of the subject of contractual
regulation reveals the legal nature of a contract and
advances the theory of contractual law as a whole.

When classifying contracts by the subject of
regulation, both contracts of obligation and real contracts
can be distinguished.

One and the same civil law contract may have
different legal relations as its subject of regulation. The
subject of regulation of the contract of sale is both
obligations and property relations. Consequently, the
contract of sale is property-binding. The real-obligation
contract is a civil contract aimed at regulating both
proprietary and contractual legal relations.

The validity of the allocation of real-obligation
contracts does not imply the validity of the assertion of
the existence of real-obligation legal relations. Such a
legal relationship is impossible due to the
incompatibility of the properties of property and legal
obligations. The aforementioned legal relations cannot
form a certain single proprietary legal relation, if only
because, firstly, the real legal relation can be (and
according to the traditional concept, it can only be)
absolute, and the obligatory one is always relative;
secondly, the real legal relationship may not contain
rights and obligations, and the legal relationship of
obligations only consists of them. At the same time,
property and legal relations, without merging into a



SHS Web of Conferences 134, 00058 (2022)
EURO-ASIAN LAW CONGRESS 2021

https://doi.org/10.1051/shsconf/202213400058

single legal relationship, can be closely related and in
their totality form complex blocks of legal relations.

Proprietary contracts include:

1) sales and purchase agreements;

2) exchange agreements;

3) lease agreements;

4) consensual donation agreements;

5) agreements on servitude, providing for the
obligation to transfer the right of limited use of property.

Proprietary contracts and real contracts can be
referred to the contracts with a property element.

5. Conclusion

In understanding the phenomenon of a real contract,
there are stereotypes according to which it is an act of
transferring a thing in the sale and purchase. However,
this stereotype does not reflect reality. The transfer of a
thing based on the contract of sale is not a contract or
any other transaction at all. This transfer is the execution
of the sales contract. The real obligation is the purchase
and sale contract.

To overcome stereotypes in the understanding of a
real contract, a new methodological approach based on
the doctrine of the subject of civil contractual regulation
is needed. The basis for the classification of civil law
contracts is the classification of contracts by the subject
of regulation. The proprietary civil contract is a civil
contract aimed at regulating proprietary legal relations.

Understanding the phenomenon of a real contract has
scientific value, since it reveals the legal nature of a real
contract and advances the theory of contract law by
classifying contracts by the subject of regulation into
obligation, real and real obligation ones.
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